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FOREWORD 


When the members of the Rowell-Sirois Commission began their collec- 
tive task in 1937, very little was known about the evolution of the Canadian 
economy. What was known, moreover, had not been extensively analyzed 
by the slender cadre of social scientists of the day. 

When we set out upon our task nearly 50 years later, we enjoyed a 
substantial advantage over our predecessors; we had a wealth of infor- 
mation. We inherited the work of scholars at universities across Canada 
and we had the benefit of the work of experts from private research insti- 
tutes and publicly sponsored organizations such as the Ontario Economic 
Council and the Economic Council of Canada. Although there were still 
important gaps, our problem was not a shortage of information; it was 
to interrelate and integrate — to synthesize — the results of much of the 
information we already had. 

The mandate of this Commission is unusually broad. It encompasses 
many of the fundamental policy issues expected to confront the people 
of Canada and their governments for the next several decades. The nature 
of the mandate also identified, in advance, the subject matter for much 
of the research and suggested the scope of enquiry and the need for 
vigorous efforts to interrelate and integrate the research disciplines. The 
resulting research program, therefore, is particularly noteworthy in three 
respects: along with original research studies, it includes survey papers 
which synthesize work already done in specialized fields; it avoids duplica- 
tion of work which, in the judgment of the Canadian research community, 
has already been well done; and, considered as a whole, it is the most 
thorough examination of the Canadian economic, political and legal 
systems ever undertaken by an independent agency. 

The Commission’s Research Program was carried out under the joint 
direction of three prominent and highly respected Canadian scholars: 
Dr. Ivan Bernier (Law and Constitutional Issues), Dr. Alan Cairns (Politics 
and Institutions of Government) and Dr. David C. Smith (Economics). 


vil 


Dr. Ivan Bernier is Dean of the Faculty of Law at Laval University. 
Dr. Alan Cairns is former Head of the Department of Political Science 
at the University of British Columbia and, prior to joining the Commis- 
sion, was William Lyon Mackenzie King Visiting Professor of Canadian 
Studies at Harvard University. Dr. David C. Smith, former Head of the 
Department of Economics at Queen’s University in Kingston, is now Prin- 
cipal of that University. When Dr. Smith assumed his new responsibilities 
at Queen’s in September, 1984, he was succeeded by Dr. Kenneth Norrie 
of the University of Alberta and John Sargent of the federal Department 
of Finance, who together acted as co-directors of Research for the con- 
cluding phase of the Economics research program. 

I am confident that the efforts of the Research Directors, research coor- 
dinators and authors whose work appears in this and other volumes, have 
provided the community of Canadian scholars and policy makers with a 
series of publications that will continue to be of value for many years to 
come. And I hope that the value of the research program to Canadian 
scholarship will be enhanced by the fact that Commission research is being 
made available to interested readers in both English and French. 

I extend my personal thanks, and that of my fellow Commissioners, 
to the Research Directors and those immediately associated with them in 
the Commission’s research program. I also want to thank the members 
of the many research advisory groups whose counsel contributed so sub- 
stantially to this undertaking. 


DONALD S. MACDONALD 


vill 


INTRODUCTION 


At its most general level, the Royal Commission’s research program has 
examined how the Canadian political economy can better adapt to change. 
As a basis of enquiry, this question reflects our belief that the future will 
always take us partly by surprise. Our political, legal and economic insti- 
tutions should therefore be flexible enough to accommodate surprises and 
yet solid enough to ensure that they help us meet our future goals. This 
theme of an adaptive political economy led us to explore the interdependen- 
cies between political, legal and economic systems and drew our research 
efforts in an interdisciplinary direction. 

The sheer magnitude of the research output (more than 280 separate 
studies in 72 volumes) as well as its disciplinary and ideological diversity 
have, however, made complete integration impossible and, we have con- 
cluded, undesirable. The research output as a whole brings varying per- 
spectives and methodologies to the study of common problems and we 
therefore urge readers to look beyond their particular field of interest and 
to explore topics across disciplines. 

The three research areas, Law and Constitutional Issues, under Ivan 
Bernier, Politics and Institutions of Government under Alan Cairns, and 
Economics under David C. Smith (co-directed with Kenneth Norrie and 
John Sargent for the concluding phase of the research program) — were 
further divided into 19 sections headed by research coordinators. 

The area Law and Constitutional Issues has been organized into five 
major sections headed by the research coordinators identified below. 


e Law, Society and the Economy — Ivan Bernier and Andrée Lajoie 

e The International Legal Environment — John J. Quinn 

e The Canadian Economic Union — Mark Krasnick 

e Harmonization of Laws in Canada — Ronald C.C. Cuming 

e Institutional and Constitutional Arrangements — Clare F. Beckton and 
A. Wayne MacKay 


Since law in its numerous manifestations is the most fundamental means 
of implementing state policy, it was necessary to investigate how and when 
law could be mobilized most effectively to address the problems raised 
by the Commission’s mandate. Adopting a broad perspective, researchers 
examined Canada’s legal system from the standpoint of how law evolves 
as a result of social, economic and political changes and how, in turn, 
law brings about changes in our social, economic and political conduct. 

Within Politics and Institutions of Government, research has been 
Organized into seven major sections. 


e Canada and the International Political Economy — Denis Stairs and 
Gilbert Winham 

e State and Society in the Modern Era — Keith Banting 

e Constitutionalism, Citizenship and Society — Alan Cairns and Cynthia 
Williams 

e The Politics of Canadian Federalism — Richard Simeon 

e Representative Institutions — Peter Aucoin 

e The Politics of Economic Policy — G. Bruce Doern 

e Industrial Policy — André Blais 


This area examines a number of developments which have led Canadians 
to question their ability to govern themselves wisely and effectively. Many 
of these developments are not unique to Canada and a number of com- 
parative studies canvass and assess how others have coped with similar 
problems. Within the context of the Canadian heritage of parliamentary 
government, federalism, a mixed economy, and a bilingual and multi- 
cultural society, the research also explores ways of rearranging the relation- 
ships of power and influence among institutions to restore and enhance 
the fundamental democratic principles of representativeness, responsive- 
ness and accountability. 
Economics research was organized into seven major sections. 


e Macroeconomics — John Sargent 

e Federalism and the Economic Union — Kenneth Norrie 

e Industrial Structure — Donald G. McFetridge 

e International Trade — John Whalley 

e Income Distribution and Economic Security — Francois Vaillancourt 
e Labour Markets and Labour Relations — Craig Riddell 

e Economic Ideas and Social Issues — David Laidler 


Economics research examines the allocation of Canada’s human and other 
resources, how institutions and policies affect this allocation, and the 
distribution of the gains from their use. It also considers the nature of 
economic development, the forces that shape our regional and industrial 
structure, and our economic interdependence with other countries. The 
thrust of the research in economics is to increase our comprehension of 


what determines our economic potential and how instruments of economic 
policy may move us closer to our future goals. 

One section from each of the three research areas — The Canadian 
Economic Union, The Politics of Canadian Federalism, and Federalism 
and the Economic Union — have been blended into one unified research 
effort. Consequently, the volumes on Federalism and the Economic Union 
as well as the volume on The North are the results of an interdisciplinary 
research effort. 

We owe a special debt to the research coordinators. Not only did they 
organize, assemble and analyze the many research studies and combine 
their major findings in overviews, but they also made substantial contribu- 
tions to the Final Report. We wish to thank them for their performance, 
often under heavy pressure. 

Unfortunately, space does not permit us to thank all members of the 
Commission staff individually. However, we are particularly grateful to 
the Chairman, The Hon. Donald S. Macdonald, the Commission’s Exec- 
utive Director, Gerald Godsoe, and the Director of Policy, Alan Nymark, 
all of whom were closely involved with the Research Program and played 
key roles in the contribution of Research to the Final Report. We wish 
to express our appreciation to the Commission’s Administrative Advisor, 
Harry Stewart, for his guidance and advice, and to the Director of Publish- 
ing, Ed Matheson, who managed the research publication process. A 
special thanks to Jamie Benidickson, Policy Coordinator and Special Assis- 
tant to the Chairman, who played a valuable liaison role between Research 
and the Chairman and Commissioners. We are also grateful to our office 
administrator, Donna Stebbing, and to our secretarial staff, Monique 
Carpentier, Barbara Cowtan, Tina DeLuca, Francoise Guilbault and 
Marilyn Sheldon. 

Finally, a well deserved thank you to our closest assistants, Jacques J.M. 
Shore, Law and Constitutional Issues; Cynthia Williams and her successor 
Karen Jackson, Politics and Institutions of Government; and I. Lilla 
Connidis, Economics. We appreciate not only their individual contribu- 
tion to each research area, but also their cooperative contribution to the 
research program and the Commission. 


IVAN BERNIER 
ALAN CAIRNS 
DAVID C. SMITH 
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PREFACE 


In a federation, a starting point for understanding the making of public 
policy is a constitutional division of powers. The studies in this volume 
bring together the perspectives of economics, law, and political science 
in an assessment of the structure and evolution of the sharing of respon- 
sibilities in a Canadian federal system. Each of the four papers brings a 
different approach to the common questions of how and why powers have 
evolved, and together the studies examine the implications of this evolution 
for future policy making. 

Gérard Bélanger, Professor of Economics at the Université Laval, brings 
the public choice theory to bear on the division of powers. His models 
provide a strong, principled defence of the virtue of federalism and decen- 
tralization for the efficient performance of public responsibilities. They 
stress the advantages of intergovernmental competition and the ability of 
multiple levels of government to generate alternative ‘‘packages’’ of public 
services. 

John Whyte, Professor of Law at Queen’s University, focusses on the 
constitutional allocation of broad powers to regulate the economy. He 
finds embedded in the Constitution of 1867 two views of Confederation 
— one focussing on the need for strong central power for economic 
management and nation-building, the other on the need for protecting 
provincial communities and their capacity to manage their own economic 
and social development. The courts, he argues, have sought to balance 
these conflicting principles, and in so doing have refused to interpret federal 
powers such as trade and commerce as a mandate for plenary federal 
authority over economic policy. Whyte’s central purpose is to find a set 
of constitutional ‘‘mediating principles’’ by which judges and all citizens 
can continue to maintain the balance, in the context of evolving domestic 
and international forces and their consequences for managing the 
economy. 


Xili 


Garth Stevenson, Professor of Political Science at the University of 
Alberta, provides a broad empirical survey beginning with the division 
of powers at Confederation and tracing changes resulting from major 
forces, including most important, the growth in size and role of govern- 
ment. He concludes that there is a large and growing disjunction between 
the formal division of powers in the Constitution and the actual roles 
governments play, and that there is, therefore, a strong case for a 
thoroughgoing reassessment. 

Professor Frederick J. Fletcher and Donald C. Wallace of York Univer- 
sity review and summarize what has become a large, dispersed literature 
on the consequences of federalism. Their focus is on the question, ‘‘What 
difference does federalism make empirically?’’ How can we assess whether 
or not it makes for more or less effective policy making . . . for more 
or less democratic policy making . . . for a greater or lesser ability to 
manage conflict? By looking at a large number of concrete case studies, 
Fletcher and Wallace show that the ‘‘complexities of federalism’’ have 
widely differing effects in various policy areas and that the consequences 
of the division of powers can be understood only in terms of mobilization 
of the social forces in society and the nature of intergovernmental relations. 

Together, these papers constitute a compelling overview of the institu- 
tional capacity of federalism to respond to changing demands on 
government. 


RICHARD SIMEON 


xiv 
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The Division of Powers 

in a Federal System: 

A Review of the Economic Literature, 
with Applications to Canada 


GERARD BELANGER 


Introduction 


Economists have a distinct tendency to equate federalism with inter- 
governmental relations, as though all countries were federations by impli- 
cation, simply because their territories also contain municipal governments. 
Consequently, these analyses neglect the important constitutional aspects 
of the matter. Since the purpose of this paper is to describe the main themes 
of the economic literature on federalism, the constitutional aspects will 
not be totally ignored, but they will not receive all the attention they would 
warrant in another context. 

While any classification of the literature on a given subject is always 
more or less arbitrary, economic studies of the division of powers in federal 
systems can probably be placed in one of two main categories: the con- 
ventional or orthodox approach, and the public choice approach. This 
paper is divided into one main section on each of the two approaches and 
a conclusion that summarizes the assessment of the material. 

This review, which is by no means exhaustive, provides some applica- 
tions to the Canadian situation. Unfortunately, in spite of some references 
to local government, it tends to overemphasize relations between the cen- 
tral government and the provinces. This shortcoming is partly the result 
of the economists’ lack of interest in the lower level of government.! 


The Conventional or Orthodox Approach 


The vast majority of economic studies of the division of powers in a federal 
system simply apply the precepts of welfare economics, or the normative 
foundation of economics. The approach of these economists is therefore 
conventional and highly orthodox. 
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This section briefly summarizes the orthodox approach and describes 
various applications of it to the federal system, along with their limitations. 


The Normative Foundation of Economics 


The central concept of welfare economics is efficiency, or the avoidance 
of waste: waste inevitably diminishes the welfare of the citizens, because 
it reduces the choices available to them. Waste can take a variety of forms, 
including the overuse of resources in production, poor distribution of 
goods and services among consumers, and production of goods and ser- 
vices that do not correspond to consumers’ preferences. 

Economists have sought to determine the conditions for avoiding waste. 
Without attempting an exhaustive analysis, it is useful to take a rapid look 
at two of those conditions. The first rule for avoiding waste is to ensure 
that the benefits of any activity are at least equal to its costs. Otherwise, 
the activity is a losing one for the economy. Consequently, when deciding 
whether to increase production, one must determine whether the benefit 
provided by the additional unit is at least equal to its cost. In fact, pro- 
duction is efficient at that quantity at which marginal cost equals marginal 
benefit. Beyond that point, the economy loses by an increase in production. 

An appropriate price system, produced by a sufficiently competitive 
environment, allows this no-waste criterion to be met. In fact, it is in the 
interest of producers to increase production until the cost of one addi- 
tional unit equals its selling price while, for consumers, the most recent 
unit available provides a benefit equal to its cost. 

In the second place, if the price mechanism is to ensure there is no waste 
in a decentralized economy, decision makers — both producers and con- 
sumers — must internalize or take into account all the results of their deci- 
sions. Private benefits and costs must correspond to public benefits and 
costs for there to be no spillover effects. If such effects occur, the no- 
waste criterion requires correction of the pricing system so that decision 
makers do internalize these effects. That is why waste disposal should be 
subject to fees; it is a cost of any polluting activity. 


Applications to a Federal System 


Various economists have applied efficiency criteria to different aspects 
of the distribution of powers in a federal system. Although they are not 
unanimous, conventional economists do have a distinct bias in favour of 
the central jurisdiction, which is seen as the exogenous guardian of the 
national interest, as opposed to the parochial or selfish interests of the 
regional jurisdictions. In more technical language, the central government 
can use various instruments to ensure the internalization of spillover 
effects, while the regional governments are seen as making decisions that 
create such wasteful effects. 
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The bias in favour of the central jurisdiction is well illustrated by this 
quotation from W.E. Oates, the economist who has made the greatest 
use of the conventional approach in studying federalism: 


From an economic standpoint, the obvious attraction of the federal form of 
government.is that it combines the strengths of unitary government with those 
of decentralization. Each level of government, rather than attempting to per- 
form all the functions of the public sector, does what it can do best. The central 
government presumably accepts primary responsibility for stabilizing the 
economy, for achieving the most equitable distribution of income, and for 
providing certain public goods that influence significantly the welfare of all 
members of society. Complementing these operations, subcentral governments 
can supply those public goods and services that are of primary interest only 
to the residents of their respective jurisdictions. In this way, a federal form 
of government offers the best promise of a successful resolution of the prob- 
lems that constitute the economic raison d’étre of the public sector. It is in 
this sense that federalism may, in economic terms, be described as the optimal 
form of government. (Oates, 1972, pp. 14-15) 


Thus, only matters of strictly regional or local interest should be within 
the purview of the lower levels of government; all matters of more general 
concern should be handled by the central government. 

The centralizing bias ascribed above to the traditional approach might 
be countered by the supposed neutrality of its basic premise, which is that 
a choice must be made between the diversity required to satisfy multifarious 
private wants, and the centralized intervention required to take economies 
of scale and spillover effects into account. However, when it comes to 
the exercise of that choice, most economists reject for the public sector 
the resource allocation mechanism they advocate for the private sector 
— the mechanism of competition.2 They would rather rely on a central 
jurisdiction said to pursue the national interest than study the competitive 
processes inherent in the idea of decentralization. 

There are many applications of the traditional approach to the division 
of powers in a federal system, but they all deal with the central problem 
of economics: the organization of resources. While accepting R.A. 
Musgrave’s breakdown of government activity into three functions — 
allocation, redistribution and stabilization — it seemed to me that the first 
of these warranted more detailed study in four parts. This gives a total 
of six applications in which both the advantages and limitations of the 
traditional approach to federalism can be examined: 


e protection of the national common market; 
e redistribution of income; 

e economic stabilization; 

e fiscal harmonization; 

e equalization; and 

e spillover effects or externalities. 
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PROTECTION OF THE NATIONAL COMMON MARKET 


For more than two hundred years — especially since 1776 when two impor- 
tant works, by the Rev. Etienne Bonnot de Condillac and Adam Smith, 
were published — economists have been preaching the virtues of free trade 
as a source of prosperity. Free trade expands markets and decreases costs 
through a better division of labour and a more competitive climate. This 
is all the more important for a small region, which has more to gain from 
specialization and which, even in the short term, exerts no monopoly power 
in the international marketplace. Moreover, protectionism on the part of 
other governments does not warrant the use of protectionist measures by 
the domestic government because even unilateral free trade increases total 
income. 

The constitutions of all federations prohibit the regional governments 
from erecting tariff barriers to imports from other countries or other 
regions of their own country. International and interregional trade is the 
exclusive domain of the central government, which can impose tariffs only 
on imported products. Therefore, federal constitutions aim at creating 
an internal common market, in other words, free trade in goods and ser- 
vices within the national boundaries. 

However, tariff barriers are only one of many ways of hampering trade, 
and one whose relative significance is declining as a result of various nego- 
tiations, mainly under the GATT. Protectionism today is more likely to 
assume the form of non-tariff barriers — in particular quotas on various 
products, subsidies to domestic producers, preferential procurement 
policies, nationalization and, lastly, the regulation of various goods and 
services, especially with respect to labour. Thus a multiplicity of interven- 
tions by an omnipresent government would actually encourage the 
breakdown of a federation’s internal common market. One example is 
the balkanization of the Canadian economy in recent years.? 

The term balkanization, which seems to be synonymous with protec- 
tionism, needs to be defined precisely: it is the phenomenon by which 
government intervention dissociates the price of regional goods and ser- 
vices from the cost of producing them. Thus, balkanization is the regional 
dimension of inefficiency. Moreover, the balkanizing effect is just as strong 
when the price distortion applies to public sector goods and services. By 
altering relative regional prices, government intervention confers varying 
benefits and imposes varying costs on the people in the regions. These 
differences lead to balkanization.4 

For example, the federal government’s generous assistance to the nuclear 
energy sector has been of considerable advantage to Ontario, which has 
eleven of the thirteen nuclear generating stations currently in operation 
in Canada and all eleven of the stations that are under construction. The 
federal assistance has been a source of balkanization in the Canadian 
economy because it has distorted relative or regional prices in the country 
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and has artifically weakened Quebec’s natural advantage over Ontario in 
electricity. 

The balkanization of the Canadian economy is a consequence not only 
of provincial protectionist policies, but also of the many central govern- 
ment programs that distort relative regional prices. It is not at all far- 
fetched to suggest that the central government has a stronger balkanizing 
effect than the other levels. Its discretionary power is greater than theirs 
because it is less subject to competition.° 


Lessening Balkanization . 

If balkanization is the regional dimension of inefficiency, it would seem 
appropriate to reduce it. There are three possible approaches to this: 
limiting the powers of the lower levels of government; limiting the powers 
of all levels or government; or doing nothing directly. 

Until recently, the literature on the balkanization of the Canadian 
economy was devoted almost exclusively to inveighing against the dis- 
criminatory policies of the provinces, and therefore it recommended 
strengthening the role of the central government in order to protect the 
integrity of the Canadian common market. The commerce clause in the 
American constitution was considered enviably broad in scope, compared 
with the similar provision of the British North America Act. 

During the negotiations culminating in the Constitution Act, 1982, the 
federal government published a paper on the Canadian economic union 
and, in particular, advanced constitutional proposals for giving it greater 
protection (Chrétien, 1980). These provisions, which were rejected dur- 
ing the negotiations, would have considerably increased the powers of the 
central government. As Courchene notes: 


When these proposals were finally cast into draft sections of the new consti- 
tution, they amounted to a dramatic centralization of power in federal hands 
with little or no guarantee of any increase in the economic rights of individuals. 

(Courchene, 1984, p. 214) 


The argument against limiting the powers of the central government is 
based on the fact that it represents every region in the country and inter- 
nalizes all the effects of its decisions. Consequently, only the central 
government would be in a position to ascertain whether the net costs of 
balkanizing policies are warranted for reasons other than strict economic 
efficiency. 

The second approach to reducing balkanization is to limit the powers 
of all levels of government. If the central government is viewed as the 
guardian of the national interest, as opposed to the limited interests of 
the regional governments, then asymmetrical constitutional constraints are 
warranted in order to protect the integrity of the common market. The 
challenge to this argument comes from the presence of imperfections in 
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the political market that considerably limit the scope of the national inter- 
est. It would appear that the more concentrated or circumscribed the 
benefits of a government decision in relation to the distribution of the 
costs and the tax burden, the more likely that the decision will be made. 
It is not therefore surprising that political forces should lead to policies 
that do not meet the criteria of economic efficiency and that result in the 
balkanization of the national territory by the central government. For that 
reason, the constitutional provisions for protecting the integrity of the com- 
mon market should limit the powers of all levels of government. This is 
the case with the Australian constititution, which prohibits both the state 
and federal (Commonwealth) governments from engaging in activities that 
involve regional discrimination. Section 93 says: 


The Commonwealth shall not, by any law or regulation of trade, commerce, 
or revenue, give preference to one State or any part thereof over another State 
or any part thereof. 


The Australian constitution puts constraints on the central government, 
unlike the American constitution, which favours the federal government 
by limiting the discriminatory powers of the individual states.® 

Nevertheless, while balkanization is the result of dissociating the regional 
prices of goods and services from their costs of production, the balkaniz- 
ing effect is no less strong when the price distortion applies to public sec- 
tor goods and services. Therefore, a constitutional amendment intended 
to protect the common market might have to be very broad in scope if 
it were to limit any state intervention with an internal discriminatory effect 
and encourage the setting of realistic rates for public services. Such an 
amendment would, in effect, be a type of charter of individual economic 
rights (Grubel, 1982). 

The third approach to reducing balkanization is to do nothing directly, 
since constitutional provisions for protecting the common market may 
be considered inappropriate for various reasons. First, a number of authors 
prefer the British system, in which Parliament is supreme, with no for- 
mal constitution to override or limit it, to the American one, in which 
a group of nine individuals determines the important rules of society. 
Second, the real costs of provincial balkanization in Canada have been 
exaggerated, especially with regard to their spillover effects.’ Since the 
provincial economies are very open, market forces prevent them from 
exporting any significant portion of the inefficiency costs arising from their 
governments’ policies. 

Nevertheless, it is important to be aware of the serious consequences 
the central government’s protectionist policies can have by making the 
economy less open. On one hand, such policies have an effect on produc- 
tion allocation because rejecting free trade with other countries fosters 
the development of an industrial strategy or a ‘‘rationalization of pro- 
duction’’ at home; on the other hand, rejecting the use of immigration 
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as a ‘‘pump primer’’ leads to recommendations for human resource plan- 
ning policies. Moreover, a closed national economy can give the govern- 
ments of the more populous provinces a certain monopoly power, enabling 
them to export part of the burden of their policies. In that sense, protec- 
tionism at the national level stimulates protectionism at the provincial level. 
Lastly, if discriminatory policies reflect imperfections in the political 
market, it is preferable to correct them directly by improving the political 
processes or institutions: for example, by reforming the Senate, requiring 
more than a simple majority on certain questions and making more fre- 
quent use of referendums, with power of initiation by the public. 


REDISTRIBUTION OF INCOME 


The protection of the common market deals with the efficient allocation 
of resources without regard for what might be considered a desirable dis- 
tribution of income. The public sector can play a significant role in alter- 
ing the distribution of income so as to assist the less fortunate and pro- 
vide income protection for the general population against socio-economic 
risks. In fact, many, perhaps most, government programs are created for 
their redistributive effects. By various means they take income away from 
some people and give it to others. 

Unfortunately, it is very difficult to estimate the net effect of the various 
government interventions in this area with any accuracy. There are a 
number of reasons for this, including the decrease in private charity, the 
weakening of family ties, and alterations in the system of penalties and 
rewards for economic agents, such as explicitly or implicitly high tax rates 
and even incentives for fraud. However, one fairly widespread hypothesis 
suggests that redistribution policies have been of little help to the poorest 
one-fifth of the population — formerly the main concern of private charity 
— but have benefited the middle class, which forms the next two-fifths 
(Tullock, 1983). 

As the quotation above from Oates illustrates so clearly, the conven- 
tional approach to federalism assigns the main redistributive function to 
the level of government furthest removed from the people. This prevents 
people from moving elsewhere in the country in order to minimize the 
cost of redistribution if they are net contributors, or to increase their 
benefits if they are on the receiving end.° In fact, if a municipal govern- 
ment wants to alter the distribution of income in its own territory (as the 
City of New York did during the 1960s, with its large network of free 
postsecondary institutions and municipal hospitals, an impressive stock 
of public housing and its social welfare program), it will have to raise its 
taxes in relation to the municipalities that do not wish to perform that 
function. The differences in tax rates will cause an exodus of individual 
and corporate taxpayers who were profitable to the municipality, while 
its generous assistance programs will promote an influx of potential 
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beneficiaries, leading to increased expenditures. Consequently, the abil- 
ity of the lower levels of government to redistribute income appears to 
be limited. The central government is better able to impose redistribution 
because taxpayers then find it relatively difficult to avoid their obligations 
by voting with their feet and gathering together with their peers to form 
a type of ghetto where lower tax rates are capitalized in higher land prices. 

The redistribution of income to help the less fortunate can also be seen 
as a kind of collective good on which each individual’s contribution has 
a negligible influence, but which is significantly affected by the aggregate 
contributions of all whose incomes are above a given level. Government 
action then becomes a mechanism for forcing individuals to contribute 
to the collective good that they really do want, even though their individual 
welfare prompts them to behave as “‘free riders,’’ leaving it to others to 
assume the cost of the good they all seek. If it were generalized, this 
avoidance would block the redistribution, thus requiring constraining 
action on the part of government.? 

The preceding argument — which is related to strictly technical, not 
economic, efficiency — does favour a strong role for the central govern- 
ment in income redistribution; however, for a number of reasons this role 
cannot be exclusive.!° First, the conventional discussion of redistribution 
emphasizes the fact that it is imposed but neglects to mention that it is 
a type of good with some elements of supply and demand. Nevertheless, 
private charities still exist, although government redistribution policies have 
made them less important. Moreover, if sympathy for other people varies 
inversely with distance, and if mobility costs are relatively high, then there 
is a place for decentralized redistribution.!! That is how small, very open 
countries can establish internal redistribution programs. 

Standardized national redistribution policies very often involve signifi- 
cant inefficiency costs. For example, how can they take the sizable role 
of the non-monetary economy in a small community like a Newfoundland 
fishing village into account? Lastly, the increased convenience of having 
redistribution policies assigned to the central government simply reflects 
the greater discretionary power of this level, because the individual citizen 
cannot migrate elsewhere in the country in order to better satisfy his public 
sector preferences.!* But how does that benefit the unfortunate? 


ECONOMIC STABILIZATION 


The last of the three major functions — allocation, distribution and 
stabilization — has still to be analyzed. According to Oates, this func- 
tion, too, should be primarily the central government’s responsibility. In 
the Keynesian models, the multiplier effects of variations in expenditures 
or taxes are smaller at the regional level than at the central level, because 
the lower-level economy is more open than the central one. Consequently, 
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regional stabilization policies have spillover effects that prevent them from 
being optimal for the nation as a whole. Moreover, the regional govern- 
ment cannot turn to the monetary authority to finance its deficit, unlike 
the central government, which uses the central bank to absorb part of its 
debt. 

This kind of analysis is open to various objections. First, the results 
of the central government’s economic stabilization policies in Canada have 
not been very inspiring, even setting aside possible contradictory regiona! 
effects. One researcher who summarized seven analyses from various 
sources was able to conclude without hesitation, ‘‘Federal contracyclical 
fiscal policy performance during the postwar period was poor.’’!3 Never- 
theless, he hastened to add, ‘‘The perverse fiscal policy actions of the 
postwar period may have been successful in assuring electoral gains.’’!* 

However, the main objection is the kind of model used by Oates and 
the other adherents of the conventional approach to analyze economic 
stabilization policies. The economy of a province like Quebec, and even 
that of a small country not unlike Canada, can be described as a very open 
one in which capital and commodities are significantly more mobile than 
labour. In such cases, economics teaches that government policies for com- 
batting unemployment should pay little attention to aggregate demand 
management, concentrating rather on relative prices, especially labour 
costs.!> 

The existing Canadian Constitution leaves the provinces important 
instruments for altering regional wage levels. For the past 20 years, for 
example, in addition to raising taxes more rapidly than elsewhere, the 
various Quebec governments have increased the monopoly powers of 
unions, necessarily encouraging a relative increase in labour costs and, 
as a result, unemployment. Some of these measures are the unionization 
of, and province-wide negotiations with the right to strike in, the public 
and para-public sectors; until recently a very high minimum wage; employ- 
ment restrictions and province-wide negotiations in the construction indus- 
try; and anti-strikebreaking legislation; not to mention the many decrees 
affecting tens of thousands of workers. 

As a result, Quebec has presented a paradox since early 1980. In spite 
of a relatively plentiful labour force — revealed by its traditionally higher 
unemployment rate and the tendency of its natural population increase 
to be partially offset by net emigration — the average weekly earnings 
are higher in Quebec than in Ontario for the industrial composites, for 
nearly every component of the service sector and for the construction 
industry. Although the average earnings in the manufacturing sector are 
lower by 8.5 percent in Quebec, nearly 40 percent of employment in 
manufacturing is concentrated in the higher-paid subsectors. In addition 
to the large paper and printing industries, Quebec earnings are higher in 
industries usually considered ‘‘soft’’: leather products, nonsynthetic tex- 
tiles, knitting mills, clothing and furniture. 
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This quick analysis of provincial policies that destroy jobs gives a good 
indication of the significant role a province can play in economic stabiliza- 
tion, particularly in a federal system in which labour legislation is mainly 
the responsibility of the regional jurisdictions. 

So far, we have seen how the traditional approach is biased toward a 
strong central government for three of its functions: protection of the 
national common market, redistribution of income and economic stabiliza- 
tion. However, for each function I have tried to show that the arguments 
of the traditional approach raise potentially serious objections. This 
analysis of the traditional approach continues below with an examination 
of fiscal harmonization, equalization and, lastly, the subject that embraces 
all the others — spillover effects or externalities. 


FISCAL HARMONIZATION 


The question of fiscal harmonization is analytically related to the attempt 
to create a common market. The purpose of harmonization is to enable 
the various resources to be located and exploited wherever they will be 
most productive. Provincial government taxation can hamper the pursuit 
of efficiency by distorting the optimum geographic distribution of activities 
in the country. Therefore, taxation is not neutral. 

Unfortunately, most work on fiscal harmonization in federal systems 
does not refer explicitly to the criterion of economic efficiency, but to 
that of uniformity.!© The most direct way of achieving this objective is 
to have a single tax system for the whole country. Centralization produces 
harmonization because the tax rules are the same for everyone. Then, the 
central tax collector distributes revenues to the provincial governments, 
choosing among various criteria: amount collected in each province, 
population, standardized expenditures and so on. This is a good instance 
of what Gordon Tullock was already criticizing in the traditional approach 
to federalism fifteen years ago: 


Many students seem to think that a highly centralized government is the most 
effective government. It would be more accurate to say that centralized govern- 
ment is the most orderly government. . . . The most efficient goverment is 
not the most orderly looking government but the government that comes 
closest to carrying out the wishes of its makers. (Tullock, 1969, p. 29) 


Thus, by analogy many economists characterize the family as living in 
harmony when all its members think and behave identically, in all prob- 
ability like the central authority, traditionally the father. Competition, 
discussion and tension between generations and sexes have no place in 
this “‘harmonious”’ family. Yet is this not a denial of the true family, just 
as uniformity is a denial of true federalism? 

There are two other serious objections to fiscal harmonization through 
the use of a single, more or less pervasive tax system. First, such a system 
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is hard to reconcile with the principle of the administrative responsibility 
of each level of government, which sees the revenue collected by each level 
as an indication of the quantity and quality of services the people want. 
Is this administrative responsibility not a prerequisite for minimizing waste 
or striving for efficiency? 

Moreover, a centralized tax system is no assurance that the government 
will not distort prices within the country, since government intervention 
is not only restricted to taxation. To take the one example of budgetary 
operations, it is the net fiscal balance (the difference between the benefits 
derived from public expenditures and the costs of taxation) that should 
be the focus of harmonization. 

The net fiscal balance can be harmonized throughout the country by 
making all income redistribution policies the preserve of the central govern- 
ment. Lower jurisdictions would then become mere purveyors of public 
services, making their taxes correspond as much as possible to the benefits 
received. They would not be involved in the redistribution function of the 
public sector. This situation is, for the most part, typical of the municipal 
level, which has lost many redistributive functions since the 1930s. The 
responsibility of municipalities for welfare policy has disappeared, or con- 
sists at most of administering provincial programs. The entire education 
sector, especially the financing of primary and secondary education, has 
gradually been taken over by the provinces. 

Moreover, the various studies of the incidence of each jurisdiction’s taxes 
are unanimous in agreeing that the central government has the most pro- 
gressive tax system. In contrast, the municipal level makes greater use of 
pricing devices in financing public services, following the principle of tax- 
ation according to benefit received. 

Nevertheless, the provinces retain considerable responsibility for the 
redistribution of income in Canada. For example, they must pay one-half 
the cost of their social assistance programs, with the federal government 
reimbursing the other half under the Canada Assistance Plan. This pro- 
vincial responsibility for income redistribution can distort prices because, 
for a given level of income, the net fiscal balance is relatively unfavourable 
to residents of provinces with a tax base that is lower than average. This 
can lead to inefficient shifts of resources, needlessly penalizing the ‘‘have- 
not’”’ provinces. 

How can this situation be remedied? The simplest way is to limit the 
responsibility of the lower levels of government for income redistribution, 
since that is the source of the difficulty. Therefore, if they decide to take 
part in the redistribution function, they will have to be prepared to assume 
the consequences of their decision, as befits responsible governments. The 
use of equalization payments, the subject of the next section, is also 
proposed. 

All in all, harmonization imposed by the central government is a source 
of monopoly power that increases the public sector’s discretionary power 
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over the individual by making it easier to collect taxes.!’ It runs counter 
to economic efficiency, which requires that the onerous nature of taxa- 
tion not be disguised. On the other hand, harmonization can be the spon- 
taneous result of governments’ trying to minimize the inefficiency costs 
of their taxes. This situation should yield the optimal degree of harmoniza- 
tion, as illustrated by the example of federations in which the lower govern- 
ments avoid significant differences in business taxes for fear the firms will 
move out of their territory. 

Consequently, whether harmonization is good or bad depends on 
whether it is free and spontaneous, or imposed. In the first case, it is the 
result of competition and, in the second, it derives from a monopoly power, 
which is a source of constraints on the individual. 


EQUALIZATION PAYMENTS 


The rationale for government payments to individuals is the government’s 
redistributive function. But what is the raison d’étre for intergovernmental 
transfers such as the equalization payments Canada has had since 1957? 
These payments are unconditional grants from the central government, 
which effectively enable the have-not provinces to obtain per capita tax 
receipts equal to the average receipts of five provinces (excluding Alberta 
and the Maritimes) for all provincial and property taxes. This allows these 
provinces to provide an ‘‘average’’ level of public services, from the stand- 
point of both quantity and quality, without imposing a heavier tax burden 
on their residents. 

Equalization payments can be appropriate in an imperfect world 
(according to the theory of ‘‘second best’’). For example, if the provinces 
retain an autonomous role in income redistribution and their tax bases 
vary significantly, the net fiscal balance throughout the country for a given 
level of income will also vary, leading naturally to inefficient shifts in 
resources.!8 Consequently, equalization payments would appear to be a 
means of preventing this kind of mobility, which is a source of inefficiency 
or waste because the resources do not go where they would be most pro- 
ductive.!? Was the purpose of entrenching the equalization principle in 
the Constitution Act, 1982, not to promote economic efficiency? 

The problem of disparities among the provincial tax bases in Canada 
was brought into sharper focus by the increase in energy prices, in partic- 
ular, oil. For example, the Alberta government had large receipts that 
enabled it to provide extensive public services with a minimal burden on 
its taxpayers. The very strong positive fiscal balance for residents of that 
province encouraged inefficient migration, that is, migration not entirely 
due to higher factor productivity in that province. Thus, migration became 
a way of dissipating the rent, or alternatively, a poor way of distributing 
it. Equalization payments can help indirectly to reduce this inefficiency.2° 
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At least three objections can be raised with respect to equalization 
payments. First, while they make greater fiscal harmonization in the coun- 
try possible, they do not guarantee it. That really depends on the policies 
of the provincial governments that receive the payments. Second, such 
payments — even in the form of unconditional grants — can lead to an 
overexpansion of the public sector by giving voters a false impression of 
the true marginal cost of provincial public services, assuming that voters 
take their average tax burden as the indicator of these marginal costs.?! 
Lastly, why should the central government not let the provinces be fully 
responsible for their income redistribution decisions and tolerate varia- 
tions across the country in the net fiscal balance for a given level of income? 


SPILLOVER EFFECTS 


So far, the entire analysis of the conventional approach to the distribu- 
tion of powers in a federal system can be summarized as follows: the decen- 
tralized jurisdictions should handle the goods and services of exclusive 
or primary concern to their citizens, while the federal jurisdiction should 
intervene in everything that has broader implications. For example, 
spillover effects or externalities create inefficiencies in the decentralized 
allocation of resources and warrant intervention of some sort by a cen- 
tral jurisdiction. 

Unfortunately, a spillover effect can be found in any local or regional 
good. For example, the construction of a marina can be of interest to the 
central government, and eligible for financing by it, because it is located 
on an international or interprovincial waterway, or because the project 
can fit into some national program to fight unemployment, promote 
balanced regional development or provide infrastructure support to 
improve the quality of life for Canadians. There is no lack of ingenuity 
when it comes to finding arguments for grants, and much inspiration can 
be found in the analytical decision-making models developed by 
economists.3 

What is, in my opinion, the very widespread conclusion of the conven- 
tional approach in favour of centralization has been reached by the same 
method listed by a legendary Roman emperor to judge between two singers. 
He listened only to the first one and awarded the prize to the second, on 
the assumption that the second could not possibly be worse! This has hap- 
pened because the traditional approach implicity assumes that the central 
jurisdiction will act as a benevolent despot to maximize the national inter- 
est. Only a lack of information about the strength of preferences for strictly 
local goods prevents the centralization of all powers in a single level of 
government. Just what mechanisms or processes will produce such a 
‘*benevolent’’ authority is not examined at all.?4 

Consequently, the conventional approach emphasizes the waste and inef- 
ficiencies resulting from the spillover effects of decentralized decisions but 
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does not address the other side — the inefficiencies resulting from cen- 
tralized decisions: the exporting of a very large part of the cost of regional 
services, standardization of services, increasing cartelization of govern- 
ment and a lack of experimentation and flexibility, to mention only a 
few. 

Nevertheless, there are ways in which the lower governments can par- 
tially export the burden of their policies through those of the central 
government. Although it is true in open economies like those of the prov- 
inces that market mechanisms are almost totally incapable of transferr- 
ing the inefficiency costs of provincial and local policies, the transfer can 
still be partially achieved by the action of federal transfer and regional 
development policies. Courchene (1979) has described this situation: 


The incentives embodied in the transfer system are not conductive to 
ameliorating regional disparities. On the contrary, provinces are encouraged 
to enact legislation that is not in their long-run economic interest, nor in the 
interest of their citizens. In turn, these decisions can force Ottawa’s hand in 
the type of legislation it enacts. (p. 32) 


It may be useful to cite some cases of potential transfer of the burden 
of provincial policies, taking taxation as an example. First, since Crown | 
corporations at all three levels of government are exempt from federal 
taxes, the proliferation of this type of organization at the provincial level 
is artificially promoted. Thus, one of the main reasons advanced by the 
government of Quebec for nationalizing the private electricity companies 
at the beginning of the 1960s was to repatriate the taxes paid to the federal 
government. Ottawa also bore the cost of Quebec’s corporate tax reform. 
At the same time as provincial corporate income tax, which is not deduct- 
ible from income taxable at the federal level, was significantly reduced, 
payroll taxes and taxes on paid-up capital of corporations, which are 
deductible from corporate income for federal tax purposes, were increased. 
This problem is even more significant in the United States, where state 
and local government taxes are deducted in calculating federal taxable 
income. This encourages the expansion of the lower levels of government. 
Put more generally, since any inefficient provincial policy reduces the 
federal tax base, the central government assumes part of the burden of 
such inefficiency. 

In short, the federal government, through its protectionist policies and 
the stimuli provided by various other policies, can increase the lower 
government’s ability to export the burden of their policies. Consequently, 
it should take this effect into account in designing its policies. 

If the conventional approach to federalism favours centralization, does 
the opposite hold true for the other approach — the analysis of federalism 
from a public choice perspective? To answer this question, it is necessary 
to summarize the main contributions of this school of thought. That is 
the subject of the next section. 
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The Public Choice Approach to Federalism 


Although the traditional approach to federalism is based on an exogenous 
governmental authority that can be described as a benevolent despot, public 
choice analysis, as the term is used here, covers all the studies that seek 
to make the public sector endogenous to the larger socio-economic system. 
The authors of these studies use traditional economic methodology — that 
is to say, economic agents acting in their own interests — to explain govern- 
ment activity. What the various points of view have in common is their 
economic approach to politics. 

There are two parts to this section. The first is a very brief summary 
of the contribution made by Breton and Scott to the study of the distribu- 
tion of powers in a federal system; the second examines the dynamics of 
competition between two levels of government. 


The Viewpoint of Albert Breton 
and Anthony Scott 


Breton and Scott address the question of the distribution of powers in 
a constitution directly, using the theory of the firm.*° In order to obtain 
the various products it needs, the firm has to choose between producing 
them itself — purchasing the services of factors of production and using 
an internal control structure — and purchasing the products directly in 
the marketplace. This choice depends on organization costs and is 
somewhat flexible. 

The two authors start with an imaginary constituent assembly in which 
representatives of highly diverse interests come together to negotiate. The 
purpose of this assembly is to determine the structure of the federal system, 
or the optimum level of decentralization, by seeking to minimize the 
organizational costs and inefficiencies that are pure losses. These organiza- 
tional costs are of four types. The first two are borne directly by the voters: 
they are the costs of signalling their preferences by various means, such 
as voting and political pressure, and the costs of mobility between jurisdic- 
tions or ‘‘voting with their feet.’ The other two organizational costs are 
borne by governments: they are the costs of intergovernmental coordina- 
tion of policies and internal administration costs. 

This approach is interesting because it has the advantage of broaden- 
ing the simplistic framework of the conventional analysis, and because, 
through the mechanism of the constituent assembly, it reintroduces the 
supremacy of the consumer. Unfortunately, the analysis is very abstract, 
partly owing to the lack of empirical information on the various aspects 
of organization costs.2”7 Moreover, constitutional revisions are not pro- 
duced only by constituent assemblies, as recent Canadian experience illus- 
trates. Why would they be, when this instrument gives more power to the 
citizens? In fact, constitutions evolve indirectly, through such mechanisms 
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as conditional grants, whereby the central government trades money for 
power.”° 


Competition in Federalism 


In the private sector, competition is a powerful spur to efficiency. Viewed 
in the same way, a multiplicity of jurisdictions is a source, not so much 
of balkanization or disorder, as of choices for the citizen and a better 
approximation of public services to the varied preferences of the popula- 
tion.2? The more decentralized the jurisdiction, the less discretionary 
power it has over the citizen. Therefore, decentralized federalism would 
appear to be a way of exercising control over the government, which is 
perceived as an exploiter or a new leviathan.*° 

If horizontal competition — competition among several governments 
at the same level — is seen as a source of choices and protection for the 
citizen, 1s vertical competition among various levels of government any 
different? Some writers believe this vertical competition has the same effect 
as competition in general and, consequently, that it provides the citizen 
with a better combination of public policies that take both national and 
regional considerations into account. As Riker says of the United States, 
‘*In function after function there is in fact no division of authority between 
constituent governments and the center, but rather a mingling.’’?! In the 
same vein, West and Winer, instead of condemning duplication in govern- 
ment programs, say, ‘‘It is our view that an agreement between the federal 
government and the provinces over the division of power could be cause 
for concern by those who favour civil liberties.’ ’32 

However, might the political process not favour the central authority, 
which would retain more of certain monopoly or discretionary powers? 
In the nineteenth century, two analysts had already noticed this tendency 
toward the hegemony of the central jurisdictions. Alexis de Tocqueville, 
in Democracy in America, said, ‘“‘I am of the opinion that, in the 
democratic ages which are opening upon us. . . centralization will be the 
natural government.’’ Lord Bryce, in The American Commonwealth, 
noted, ‘‘Federalism is simply a transitory step on the way to governmen- 
tal unity.’’ The history of federations tends to confirm these assessments. 
Federations do not owe their origin to decentralization of a unitary govern- 
ment, but rather to the incomplete fusion of previously separate units.?3 

A possible explanation of the increasing centralization and increasing 
standardization of services in federations may lie in the fact that the cen- 
tral jurisdiction can levy taxes more easily because it faces less competi- 
tion and that it can trade money for power with the other levels of govern- 
ment when it does not have the power to intervene unilaterally.34 The 
same explanation applies to the loss of autonomy by local governments. 

In an imperfect world that encourages centralization, there is a place 
for a constitutional division of powers. Along with its role as potential 
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guardian of individual liberties against government authority, the consti- 
tution can play a protective role against the forces of centralization.*> 
This would necessitate placing constraints on the central jurisdiction instead 
of the reverse, as was done recently in the United States. In fact, the recent 
measures limiting the taxing power of municipalities — of which the best 
known is California’s proposition 13 — affect the level of government 
with the least discretionary power, given the fact that local economies are 
wide open. 

Nevertheless, it is legitimate to wonder whether constitutional constraints 
are adequate to the task. With the rapid growth of government interven- 
tion in the postwar period, and given the significant grey areas in the Con- 
stitution and the very broad general powers assigned to the federal govern- 
ment, Canada has witnessed — in the words of Ottawa’s Federal-Provincial 
Relations Office — ‘‘a widespread, if not general, breakdown of tradi- 
tional constitutional fences.’ Unlike the Canadian Constitution, the 
American constitution assigns the residual powers to the states. But that 
provision has not prevented the American federation from becoming highly 
centralized.’ 

A system like Switzerland’s, with a second federal chamber whose 
members represent the regions (the cantons), would seem to be a useful, 
but certainly not infallible, mechanism for restraining the centralizing 
tendency. Another way of doing that would be to prohibit the central 
government from intervening through conditional grants if a specified 
minimum number of provinces were opposed. 

The fact remains that the distribution of spending among levels of 
government is a poor indicator of the evolution of centralization in a 
federal state. Contrary to popular opinion, the significant decrease in the 
federal share, after transfers, of total public spending (from 60 percent 
between 1947 and 1952 to approximately 40 percent since 1967), certainly 
does not indicate a strong trend toward decentralization in Canada since 
1945. What has occurred is a variety of transactions between the federal 
government and the provinces. The federal government established the 
broad framework of new programs in fields over which the provinces had 
primary constitutional authority in exchange for grants to the provinces. 
These included conditional and unconditional grants and even the transfer 
of tax points. The general powers assigned to the central government made 
it easier for that jurisdiction to obtain these exchanges or agreements. The 
period was also one during which the central government had the lion’s 
share of taxes, which were not yet indexed, and with a yield growing faster 
than the economy. At the same time, the policies that appeared most 
popular were largely within the jurisdiction of the other levels of govern- 
ment. As a result, these exchanges allowed each level of government to 
improve its electoral image. 

These exchanges placed severe constraints on the provinces’ determina- 
tion of their priorities. Since the provinces had to adjust their policies 
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accordingly, the federal-provincial arrangements did not represent a step 
toward greater decentralization as far as the province was concerned. 
Nevertheless, that is how it appeared to the federal government, because 
it had to negotiate its interventions. 

These two contradictory perceptions — one representing the central 
government’s view and the other the provincial governments’ — really 
bring out how difficult it is to obtain a reliable indicator of the degree 
of decentralization of the public sector and how pointless it is to calculate 
the comparative shares of each level of government for this purpose. 
Recent developments in the financing of established programs only con- 
firm this. 

Lastly, so as not to omit anything, there should be reference to the 
presumably different point of view of some other economists. This group 
would have their colleagues pay less attention to the normative aspects 
of the results of policies in a federal system and more to the improvements 
in organizational procedures that are likely to yield better outcomes.*? 
For example, they recommend mechanisms such as formal meetings, at 
which all points of view are heard and every aspect of a question is exam- 
ined in order to achieve better policy coordination. Unfortunately, this 
contributes very little to the study of procedures and in particular it ignores 
the fact that this very question is the central concern of the public choice 
approach, which studies the impact of various decision-making structures 
in the public sector. 


Conclusion 


As a conclusion to this summary of the two main approaches to the 
distribution of powers in a federal system, four general propositions can 
be stated: 


e the distribution of powers is a ‘‘big question’’; 

e the two approaches are very different, if not mutually exclusive; 

e the conventional approach leads to fairly specific conclusions but its 
foundations are extremely weak; and 

e the public choice approach provides a better definition of the questions 
requiring study, but its conclusions remain vague. 


The distribution of powers is a ‘‘big question.”’ The statement that 
the distribution of powers in federalism is a big question does not mean 
it is pointless to study it. On the contrary, the expression simply indicates 
(in addition to the scope of the question) a need to make use of ideas and 
beliefs about how various social mechanisms work. It is not surprising 
that different conceptions lead to different conclusions. Conclusions arise 
from premises. 
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Consequently, a true consensus on a big question is not to be expected 
among members of a given discipline. Were such a consensus to exist, 
it would be suspect because it could only be a reflection of the members’ 
own interests. Moreover, it is perfectly normal for economists to alter their 
conclusions radically in the light of a new understanding of certain social 
mechanisms.?? 


The two approaches are very different, if not mutually exclusive. The 
economic literature on the distribution of powers in a federal system has 
been divided between two very different approaches. According to the con- 
ventional approach, government intervention is external to the political 
process. It is the result of decisions made by a sort of benevolent despot 
whose only concern is efficiency. On the other hand, the public choice 
approach includes studies that focus on government decision making, 
which is seen as the product of economic agents acting in their own 
interests. 

These very different points of departure lead to differing conclusions 
on the division of powers. The first approach displays a clear centralizing 
bias, because only the central jurisdiction can maximize the national inter- 
est, as opposed to the parochial aims of the regional jurisdictions. The 
conclusions follow naturally from the premise. 

The public choice approach, starting with individuals acting in their own 
interests, has the advantage of taking the study of federalism out of the 
realm of the abstract and into that of the concrete, examining it as a liv- 
ing institution in which the agents make their decisions according to the 
rules of the game. This approach generally displays a bias toward decen- 
tralization, as a means of enabling citizens to signal their various 
preferences more easily, and also of preventing the cartelization of the 
public sector. 


The conventional approach has specific conclusions built on weak foun- 
dations. As the summary quoted from Oates at the beginning of this 
study indicates, the traditional approach yields specific conclusions that 
are very favourable to centralization. Why then, if economic efficiency 
requires this centralization, do so few policies of the central government 
meet efficiency criteria? Has this approach not generated a useless 
orthodoxy, as though players were trying to play poker by the rules of 
bridge? This approach sees centralization as the cure for the possible ills 
of decentralization, but does not examine the imperfections of the cure.*! 
If it is to be of some relevance, the conventional approach will have to 
examine the mechanisms or processes by which the ‘‘benevolent’’ central 
authority implied in its rationale is created. 


The public choice approach provides a good definition of the questions, 
but vague conclusions. The public choice approach adopts the terms 
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used by traditional economic analysis (economic agents acting in their own 
interests) to explain government activity. The task of the economist is not 
to advise the benevolent despot (or prince), but to explain the impact of 
various decision-making structures. In that case, the relevant questions 
are: What is the effect of a federal system of government, in comparison 
with a unitary system or a system of unfederated units? Do constitutional 
provisions have a significant effect on policies? What mechanisms might 
improve the correspondence between public policy and the true preferences 
of the citizens in a heterogeneous society? 

These very general questions illustrate the orientation of the public choice 
approach. Unfortunately, the answers are vague and will remain so for 
some time.*? As yet little is known about such crucial matters as the 
importance of imperfections in the political market or of bureaucratic 
competition. 

In spite of the huge gaps in our knowledge, however, the public choice 
approach contains a bias in favour of competition and, consequently, 
decentralization. In that, is it not consistent with what has been the prin- 
cipal tenet of economics for more than two hundred years? 


Notes 


This study is a translation of the original French-language text, which was completed in 
October 1984. 


1. In my own defence, I refer the reader to my three papers: Bélanger (1976, 1980, 1984). 


2. Breton (1983) recently expressed the same idea: ‘‘The general view among economists 
about intergovernmental competition is that it is not optimal. For that reason economists 
either favour a centralized form of government or, when they are forced by political 
necessity to accept the existence of federalism, they favour the maximum degree of policy 
harmonization’’ (p. 257). 


3. See especially Safarian (1974, 1979). 
4. The last two paragraphs are based on Migué (1983), p. 22. 


5. This has been confirmed by a recent publication: ‘‘In fact, it is difficult to predict that 
central or unitary governments will be less prone to distort internal trade flows than 
lower levels of government. The evidence presented in this book suggests the opposite’”’ 
(Trebilcock et al., 1983, p. 558). 


6. The information in this paragraph is drawn mainly from a recent publication by Flat- 
ters and Lipsey (1983). These two economists favour borrowing the provisions of the 
Australian constitution to protect the Canadian common market. 


7. A recent study of interstate barriers in the United States came to the same conclusion: 


There are a large number and variety of interstate trade barriers. Two motivations 
for the observed barriers are theoretically examined. One reason state governments 
have for erecting trade barriers is there may be an opportunity to deflect costs to 
other states, or it may be possible to import certain benefits again at the expense 
of surrounding states. The alternative motivation examined is the potential for 
redistribution of income to one favored segment of the home state’s population. 
The observed trade barriers are found to more closely correspond to the within- 
state redistribution motive. Thus, barriers to interstate trade are not found to be 
a product of the Federalist governmental structure, but are a result of the political 
economy of the individual state level governments. (Craig and Sailors, 1983) 


20 Bélanger 


14. 
15. 


16. 


rie 


18. 


19. 
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. See Ladd and Doolittle (1982) as well as Usher (1980), who says: ‘‘Powers of govern- 


ment involving substantial redistribution of income from rich to poor should on that 
account be under the jurisdiction of federal rather than provincial government’”’ (p. 668). 


. Private charity places the donor under a constraint by the mechanism of canvassing, 


which is not impersonal but nearly always involves someone the donor knows. 


. Breton and Scott (1978) have developed this point very well; see especially pp. 125-28. 
. This is analyzed in Pauly (1973). 
. Buchanan (1974, p. 38) gives a good summary of this: ‘‘There is more range of varia- 


tion in the distribution of the gross gains-from-trade in the central government’s provi- 
sion of public goods and services than there is in the distribution of such gains from 
the provision of goods either through the market or through local government.’’ 


. Gillespie (1979, p. 276). He adds: ‘‘The most charitable assessments found fiscal policy 


to be adequate no more than two-fifths of the time. The least favourable assessment 
(Gordon, 1983) found fiscal policy to be perverse (destabilizing) two-fifths of the time. 
Achieved budgetary policy did not even match the stated intentions and plans for 
budgetary policy.”’ 

Ibid., p. 276. 

An excellent source on this point is Lindbeck (1976): 


Thus, an ‘‘improper’’ real wage rate, with a concurrent low profitability level, can 
be expected to be a more frequent reason for unemployment, low investment incen- 
tives, and a current account deficit in economies where the commodity market is 
open relative to the labor market than in economies where the degree of openness 
is about the same in both markets. This means that policies designed to influence 
the real wage rate will be more important for investment, employment, and the 
current account, the more open the commodity market is relative to the labor market. 
As an empirical generalization, I think it is safe to say that stabilization policy has 
suffered considerably in many countries from a neglect of relative prices — such 
as the real wage rate, the relative price between tradables and nontradables and 
in particular profitability — as compared to aggregate demand (pp. 4 and 5). 


This approach to economic stabilization in a small country makes the popular distinc- 
tion between cyclical and structural unemployment less relevant. 


For the Canadian situation, refer to Thirsk (1980) and Forget (1983). Bird (1984) pro- 
vides an excellent review of the literature on fiscal harmonization. 


“‘Revenue sharing may represent some sharing of the fiscal monopoly of the federal 
government with state and local governments’’ (Wagner, 1983, p. 472). 


This explanation first appeared in Buchanan (1950). In Canada, Boadway and Flatters 
have recently made frequent use of it. See, for example, Boadway and Flatters (1982). 


Similar reasoning may warrant the use of zoning by municipalities. ‘‘If revenues are 
to be raised by a real-estate tax levied at the same rate on the market value of each dwell- 
ing, then land-use controls are required to ensure that each dwelling’s market value is 
adequate to yield the appropriate tax payment’’ (Mills, 1979, p. 533). 


See Dales (1983). The problem comes down to this: how can a rent be distributed effi- 
ciently, regardless of its source (be it petroleum or an exceptional location)? Should 
the federal government not tax all the rent, even that which is appropriated by provin- 
cial governments? If that is the case, to whom does this rent belong? 

Even when there is strong competition among local governments, they can still tax 
land rents to finance inefficient policies. ‘‘Competition among numerous jurisdictions 
is not sufficient to guarantee public sector efficiency. Though residents can ‘vote with 
their feet’, land is immobile. Hence, governments can usurp some land rents for their 
own ends. Increasing the number of jurisdictions limits but cannot completely eliminate 
the ability to exercise discretionary governmental power’’ (Epple and Zelenitz, 1981, 
p. 1197). 

This explanation is advanced by Oates (1979) in an attempt to reconcile the traditional 
theory of unconditional grants (which anticipates a limited effect on the expenditures 
of the subsidized local government, equal to the effect of an increase in its taxpayers’ 
income of the same amount as the grant) with the conclusions of a number of empirical 
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studies (which indicate the effect is significant). According to the theory, the effect should 
be between 0.05 and 0.10 per grant dollar, but the calculated effect is more than 0.40. 
This difference, known as the ‘‘flypaper effect,’’ can also be partly explained by the 
lower inefficiency costs of taxes at the higher levels of government. 


22. The central government does not have to produce the goods and services itself. It can 
use grants to induce the regional governments to reckon with the externalities generated 
by their activities: 

Intergovernmental grants, here and in other federal countries as well, have become 
a widely used policy instrument. Federal governments have found them a very flexible 
fiscal tool that can be used to provide inducements for decentralized levels of govern- 
ment to respond appropriately where there are externalities or where the national 
interest is at stake, without the federal government’s actually assuming full respon- 
sibility for the role. From an economic perspective, intergovernmental grants are 
typically seen as serving three different objectives. The first has to do with external 
effects, providing inducements such as matching grants for state and local govern- 
ments to undertake or extend programs where there is a clear national interest at 
stake. Second, there is the role of providing relatively low-income jurisdictions with 
the ability to offer satisfactory levels of key public services while maintaining tax 
rates roughly equivalent to those elsewhere. Third, perhaps, is a revenue-sharing 
function, which essentially amounts to a substitution of part of the federal tax system 
for state and local taxes without assuming directly the expenditure role. By 
substituting part of the federal tax system for part of the state and local tax systems, 
one ends up with an overall tax structure that is, in some sense perhaps, more 
desirable in terms of its incidence, its pattern of payments, and also effects on the 
operation of the market system. For this third function, we are not trying to get 
state and local governments to provide specific services, so unconditional or ‘‘lump 
sum grants’’ as they are called, are appropriate. (Oates, 1983, p. 155) 


23. For example Gordon (1983), in an analysis of taxation in a federal system, identifies 
seven externalities to taxation by a decentralized level of government: 


The types of externalities that appeared in the equations resulting from a given com- 
munity’s decision were: 


(1) Non-residents may pay some of the taxes. 

(2) Non-residents may receive some of the benefits from public services. 

(3) Congestion costs faced by non-residents may change. 

(4) Tax revenues received in other communities may change due to the spillover 
of economic activity. 

(5) Resource costs for public services in other communities may change. 

(6) Output and factor price changes may favor residents over non-residents. 

(7) Distributional effects among non-residents would be ignored (p. 580). 


24. Brennan and Buchanan (1980) deliver a similar criticism of the traditional approach: 


There would seem to be no reason why strictly localized public goods should not 
be provided by supralocal governmental units, which might, of course, decentralize 
administratively as the relevant externality limits dictate. . . . There is no analysis 
that demonstrates the superiority of a genuinely federal political structure over a 
unitary structure, with the latter administratively decentralized. 

This result is not, in itself, surprising when we recognize that the ‘‘economic 
theory’’ of federalism is no different from standard normative economics in its 
implicit assumptions about politics. The normative advice proffered by the theory 
is presumably directed toward the benevolent despotism that will implement the 
efficiency criteria. No support can be generated for a politically divided govern- 
mental structure until the prospects for nonidealized despotism are acknowledged. 
Once government comes to be modeled either as a complex interaction process akin 
to that analyzed in standard public choice or, as in this book, in terms of Leviathan- 
like behavior, an argument for genuinely federal structure can be developed 
(pp. 174-75). 


Breton (1983) states: ‘‘Very little of welfare economics can be salvaged once governing 
and nongoverning politicians are assumed to be motivated by their own interest’’ (p. 257). 
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The question that follows may be impertinent, but it is not unimportant. Why, instead 
of preaching genuine decentralization through the marketplace and responsible regional 
and local governments, do economists frequently prefer centralization — in other words 
the bureaucratization and standardization of decision making, with the resulting crea- 
tion of interesting jobs? Do they find it only too easy to tailor their scientific thinking 
to their own interests? To answer these questions would simply involve applying their 
discipline to their own activities. 


Breton and Scott (1978, 1980). The few lines devoted here to a summary of their two 
books do not go beyond their basic argument. 


The situation may be somewhat better with respect to the division of powers between 
the constituent cities and the metropolitan government. Nevertheless, Breton and Scott’s 
emphasis on organization costs is in fact only a return to the central concerns of econom- 
ics, or as Knight (1935) put it: ‘‘Thus of the three main elements in economic life, wants, 
resources, and organization, economic theory deals directly with one aspect of the 
organization, and only incidentally with the other elements. Wants are in the province 
of psychology, sociology, and ethics; resources fall in various other sciences, and the 
technological aspects of organization to a vast number, and the internal organization 
of business to a special branch of economics”’ (p. 261). 


‘*A grant-in-aid effectively changes the division of responsibility within the federal system. 
Grants involve a revision of the Constitution but without formal amendment’’ (Wagner, 
1983, p. 466). 


This is an application of the Tiebout (1956) model, which was developed in relation 
to municipal and metropolitan governments. 


The political scientist Riker (1975) takes the opposite view: ‘‘States rights guarantee 
minority governing on national issues, if the minority differs from the majority in signifi- 
cant ways. That is, federalism permits minorities to impose very high external costs on 
the majority’ (p. 158). 

Riker (1975, p. 104). He refers to Grodzin’s analogy between American federalism and 
a marble cake: ‘“The American form of government is often, but erroneously, symbolized 
by a three-layer cake. A far more accurate image is the rainbow or marble cake, 
characterized by an inseparable mingling of different colored ingredients, the colors 
appearing in vertical and diagonal strands and unexpected whirls. As colors are mixed 
in the marble cake, so functions are mixed in the federal system.’’ 


West and Winer (1980, p. 14). The absence of an explicit distribution of functions in 
the Constitution does not mean that in practice there will not be one between the various 
levels of government. For example, there are no provincial fire fighters. By the same 
token, Pommerehne (1977) states: ‘‘Although the situation in the United States is for- 
mally one of complete competition, each of the three levels of government more or less 
monopolizes some tax sources. Thus, direct taxes go mainly to the federal government 
and indirect taxes to the state governments, while the communities rely primarily on 
wealth taxes’’ (p. 282). 


The recent evolution of political institutions in Belgium would appear to be an exception. 


In the words of Buchanan (1974): ‘‘The power of any government to extract income 
and wealth coercively from a person is related inversely to the locational alternatives 
that are available to that person’’ (pp. 22-23). See also Bélanger (1982). 


As the American jurist Epstein (1984) notes, constitutional protection of civil liberties 
is not absolute: 


No constitutional provision, however, is self-executing. Its scope and application 
depend heavily on general attitudes that the Supreme Court uses to interpret it. 
With economic liberties, however, the court has deployed the so-called ‘‘rational 
basis’’ test to neutralize the constitutional protection of economic liberties. Under 
present law, if any conceivable set of facts could establish a rational nexus between 
the means chosen and any legitimate end of government, then the rational-basis 
test upholds the statute. In theory, the class of legitimate ends is both capacious 
and undefined, while the means used need have only a remote connection to the 
ends chosen. In practice, every statute meets the constitutional standard, no mat- 
ter how powerful the arguments arrayed against it (p. 28). 
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36. Canada, Privy Council. (1979). It continues: 


Although the frequency of the procedures and practices that we describe varied, 
they were sufficiently widespread to warrant the following observations: 


(a) initial departmental responses to the question about the constitutional basis for 
the activity under review indicated that the majority of federal public servants 
concerned did not know what the relevant authority was; 

(b) further enquiries at subsequent meetings, suggested that in many cases, if not 
the majority, the question of the distribution of powers had not been thoroughly 
considered when the activities were undertaken; 

(c) more often than not, departments eventually indicated that the constitutional 
authority for activities was one or more of the following: the Peace, Order, 
and good Government (POGG) clause of section 91, even though in certain 
cases there was no enabling legislation justifying the reference to POGG; the 
federal spending power, derived in part from sections 91.1A. and 91.3.; or, 
least frequently, Parliament’s power to declare works to be for the general advan- 
tage of Canada, section 92.10.(c); 

(d) the British North America Act, and particularly the sections setting out the 
distribution of powers, did not appear to be a part either of the formal training 
of the public servants concerned, or, more significantly, of their governmental 
experience (pp. 9-10). 


37. Political scientist Martin Diamond (1976) gives a good description of the importance 
of the constitution in restraining centralizing forces: 


Perhaps it is necessary to remind ourselves why we should submit, from time to 
time, to the self-inflicted constraints of a constitution. With regard to the federal 
limitations, the following seems to me to justify the costs in constraint. We live 
in a centripetalizing and homogenizing age. All the social and economic forces of 
the age draw us in the direction of greater and greater centralization. And yet we 
are aware of the many advantages of preserving the strong decentralizing tenden- 
cies of our political system. Does not our saving decentralization, in all its informal 
varieties, depend upon the formal structural support that decentralization receives 
from the formal federal division of power in the Constitution? If we permit that 
formal federalism to be obliterated sub-silentio ... will we not thereby have 
destroyed our own first barrier against executive centralization? And if the habitual 
willingness of Americans to accept certain self-imposed constitutional limitations 
is weakened, in the case of the federal limitations, will we not also have weakened 
that readiness of Americans to moderate any given policy preferences and urgen- 
cies in deference to other and perhaps even more valuable constraining features 
of the Constitution? (p. 193). 


38. Applying the Niskanen (1978) formula to Canada, the minimum number could be the 
difference between ten and the number required for approval of a constitutional amend- 
ment, provided the total population of these provinces was at least half the population 
of the entire country. 


39. According to Dafflon (1977): 


In the theory of the political economy of federalism, we need to pay more atten- 
tion to the organizational procedures that are likely to conduce to efficient out- 
comes and less attention to the prescription of the choices that ‘‘should’’ be made 
or to the shape of the outcomes themselves, although these must be relevant to 
an evaluation of the procedures proposed. Improved outcomes can be achieved only 
through improvements in the procedures that generate them, and improvements 
in such procedures in turn can be achieved only if their proper role in the whole 
structure of federalism is appreciated and understood (p. 54). 

The inspiration for this idea is Wiseman (1964). It has also been taken up recently in 

Canada by Lemelin (1981). 


40. Two economists whose work in public sector economics is widely quoted, J.M. Buchanan 
and C. McLure, are good examples of this. As we have seen, Buchanan (1950) argued 
in favour of equalization payments on the grounds of efficiency. Most likely, he would 
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see them today as an instrument of cartelization of the public sector. McLure, who con- 
cluded in his 1967 text that a considerable portion of the burden of local and state taxes 
was exported, has more recently suggested the opposite conclusion (see McLure, 1981). 


41. At the same time, government intervention has been justified on the grounds of market 
deficiencies, without considering the deficiencies of non-market decision making. 


42. In a recent text on a subject similar to this one, Carter (1983) concludes (translation): 


It would appear from the outset that the economist has very little to say about the 
setting up of some optimal political structure. The problems involved in the cost- 
benefit analysis of various political activities are insurmountable. While the economist 
may be able to identify the nature of the various types of costs and benefits associated 
with different political structures, he cannot measure their extent and thus deter- 
mine an optimal solution. For example, considerations of economies of scale and 
externalities in consumption have often been used to justify centralizing powers 
in Ottawa, although the same considerations may offer even greater justification 
for making Ottawa disappear and setting up a North American federation. By the 
same token, the minimizing of preference signalling costs and satisfaction costs would 
seem to be an argument in favour of some decentralization of powers to the prov- 
inces, but there is no proof that such a decentralization is preferable to decentraliza- 
tion to the municipal level. Without measurements, the economist can only point 
out the advantages and costs of both centralization and decentralization, without 
being able to define some optimal solution (p. 604). 


This conclusion is in contrast to that of the major economic study of federalism in Quebec 
by Lamontagne (1954), who wrote (translation): ‘“The first law of federalism can be 
summarized in a formula that is in increasing use: as much decentralization as possible, 
but as much centralization as necessary’’ (p. 100). 


Bibliography 


Bélanger, G. 1976. Le financement municipal au Quebec. Québec: Editeur officiel du Québec. 

—. 1980. ‘‘La décentralisation municipale aura-t-elle lieu??? Urban Forum/Colloque 
urbain 4 (6): 4-8. 

——. 1982. ‘‘Dans un systéme fédéral, le gouvernement central doit-il essayer d’imposer |’har- 
monisation fiscale?’’ L’Actualité économique 58 (4): 493-513. 

—. 1984. Fédéralisme et gouvernement local. Quebec: Laval University, Department of 
Economics. Mimeographed. 

Bird, R.M. 1984. ‘‘Tax Harmonization and Federal Finance: A Perspective on Recent 
Canadian Discussion.’’ Canadian Public Policy 10 (3): 253-66. 

Boadway, R., and F. Flatters. 1982. Equalization in a Federal State: An Economic Analysis. 
Ottawa: Minister of Supply and Services Canada. 


Brennan, G., and J.M. Buchanan. 1980. The Power to Tax: Analytical Foundations of a 
Fiscal Constitution. Cambridge: Cambridge University Press. 


Breton, A. 1983. ‘‘Federalism versus Centralism in Regional Growth.”’ In Public Finance 
and Economic Growth, edited by D. Biehl et al. Detroit: Wayne State University Press. 


Breton, A., and A. Scott. 1978. The Economic Constitution of Federal States. Toronto: 
University of Toronto Press. 


—. 1980. The Design of Federations. Montreal: Institute for Research on Public Policy. 


Buchanan, J.M. 1950. ‘‘Federal and Fiscal Equity.’’ American Economic Review 40 (4): 
583-99. 

— .. 1974. ‘‘Who Should Distribute What in a Federal State?’’ In Redistribution through 
Public Choice, edited by H.M. Hochman and G.E. Peterson. New York: Columbia Univer- 
sity Press. 

Canada. Privy Council. Federal-Provincial Relations Office. 1979. Interim Report on 
Relations Between the Government of Canada and the Province of Quebec, 1967-1977. 
Ottawa: FPRO. 


Bélanger 25 


Carter, R. 1983. ‘‘Séparation, annexion et fédéralisme.’’ L’Actualité économique 59 (3): 
596-619. 

Chrétien, J. 1980. Securing the Canadian Economic Union in the Constitution. Ottawa: 
Minister of Supply and Services Canada. 

Courchene, T.J. 1979. Regional Adjustment. The Transfer System and Canadian Feder- 
alism. Research Report 7903. London: University of Western Ontario, Department of 
Economics. 

—. 1984. ‘‘The Political Economy of Canadian Constitution Making: The Canadian 
Economic Union Issue.’’ Public Choice 44 (1): 201-49. 

Craig, S.G., and J.W. Sailors. 1983. ‘‘Interstate Trade Barriers: Income Redistribution Among 
the States — Or Within the State?’’ Discussion Paper 83-5. Houston: University of 
Houston, Center for Public Policy. 

Dafflon, B. 1977. Federal Finance in Theory and Practice with Special Reference to 
Switzerland. Berne: Verlag Paul Haupt. 

Dales, J.H. 1983. ‘‘Distortions and Dissipations.’’ Canadian Public Policy 9 (2): 257-63. 

Diamond, M. 1976. ‘‘The Forgotten Doctrine of Enumerated Powers.’’ Publius, The 
Journal of Federalism 6 (4): 187-93. 

Epple, D., and A. Zelenitz. 1981. ‘‘The Implications of Competition Among Jurisdictions: 
Does Tiebout Need Politics?’’ Journal of Political Economy 89 (6): 1197-1217. 

Epstein, R.E. 1984. ‘‘Asleep at a Constitutional Switch.’’ Wall Street Journal, August 9 1984, 
Dazs 

Flatters F., and R.G. Lipsey. 1983. Common Ground for the Canadian Common Market. 
Montreal: Institute for Research on Public Policy. 

Forget, C. 1983. ‘‘Quebec’s Experience with the Personal Income Tax.’’ In A Separate 
Personal Income Tax for Ontario, an Economic Analysis, edited by D. Hartle et al., 
pp. 157-78. Toronto: Ontario Economic Council. 

Gillespie, W.I. 1979. ‘‘Postwar Canadian Fiscal Policy Revisited, 1945-1975.’’ Canadian 
Tax Journal 27 (3): 265-76. 

Gordon, R.H. 1983. ‘‘An Optimal Taxation Approach to Fiscal Federalism.’’ Quarterly 
Journal of Economics 98 (4): 567-86. 

Grubel, H.G. 1982. ‘‘A Canadian Bill of Economic Rights.’’ Canadian Public Policy 8 (1): 
57-68. 

Knight, F.H. 1935. ‘‘The Limitations of Scientific Method in Economics.’’ In The Trend 
of Economics, edited by R.G. Tugwell, pp. 229-67. New York: F.S. Crofts. 

Ladd, H.F., and F.C. Doolittle. 1982. ‘‘Which Level of Government Should Assist the Poor?’’ 
National Tax Journal 35 (3): 332-36. 


Lamontagne, M. 1954. Le fédéralisme canadien. Quebec: Presses de |’Université Laval. 

Lemelin, C. 1981. ‘‘Dimensions of Fiscal Harmonization in Canada.’’ Ottawa: Department 
of Finance. Mimeographed. 

Lindbeck, A. 1976. ‘‘Stabilization Policy in Open Economy with Endogeneous Politicians.’ 
American Economic Review 66 (2): 1-19. 

McLure, C. 1967. ‘‘The Interstate Exporting of State and Local Taxes: Estimates for 1962.’’ 
National Tax Journal 20 (1): 49-77. 

—. 1981. ‘‘The Elusive Incidence of the Corporate Income Tax: The State Case.’’ Public 
Finance Quarterly 9 (4): 395-414. 

Migué, J.L. 1983. ‘‘La centralisation, instrument de balkanisation du Canada.’’ L Analyste 
2: 19-24. 

Mills, E.S. 1979. ‘‘Economic Analysis of Urban Land Use Controls.’’ In Current Issues 
in Urban Economics, edited by P. Mieszkowski and M. Straszheim, pp. 511-41. Baltimore: 
Johns Hopkins University Press. 

Musgrave, R.A. 1959. The Theory of Public Finance. New York: McGraw-Hill. 

Niskanen, W.A. 1978. ‘‘The Prospect for a Liberal Democracy.’’ In Fiscal Responsibility 
in Constitutional Democracy, edited by J.M. Buchanan and R.E. Wagner, pp. 157-74. 
Boston: Martinus Nijhoff. 


26 Bélanger 


Oates, W.E. 1972. Fiscal Federalism. New York: Harcourt Brace Jovanovich. 

—. 1979. ‘‘Lump-Sum Intergovernmental Grants Have Price Effects.’’ In Fiscal Federa- 
tion and Grants-in-Aid, edited by P. Mieszkowski and W.H. Oakland, pp. 20-23. 
Washington, D.C.: Urban Institute. 

—.. 1983. ‘‘Strengths and Weaknesses of New Federalism.’’ In Reaganomics: A Midterm 
Report, edited by W.C. Stubblebine and T.D. Willet, pp. 153-57. San Francisco: Institute 
for Contemporary Studies. 

Pauly, M.V. 1973. ‘‘Income Redistribution as a Local Public Good.’’ Journal of Public 
Economics 2 (1): 35-58. 

Pommerehne, W.W. 1977. ‘‘Quantitative Aspects of Federalism: A Study of Six Countries.’’ 
In The Political Economy of Fiscal Federalism, edited by W.E. Oates, pp. 275-355. Lex- 
ington: D.C. Heath. 

Riker, W.H. 1975. ‘‘Federalism.’’ In Governmental Institutions and Processes, Handbook 
of Political Science, vol. 5, edited by F.I. Greenstein, pp. 93-172. Reading: Addison-Wesley. 

Safarian, A.E. 1974. Canadian Federalism and Economic Integration. Ottawa: Informa- 
tion Canada. 

— . 1979. ‘‘La crise constitutionnelle canadienne: un point de vue non conventionnel.’’ In 
Le Québec et ses partenaires économiques canadiens, edited by L.N. Tellier et al., pp. 27-41. 
Montreal: Editions Quinze. 

Thirsk, W.R. 1980. ‘‘Tax Harmonization and Its Importance in the Canadian Federation.’’ 
In Fiscal Dimensions of Canadian Federalism, edited by R. Bird, pp. 118-42. Toronto: 
Canadian Tax Foundation. 

Tiebout, C. 1956. ‘‘A Pure Theory of Local Expenditures.’’ Journal of Political Economy 
64 (5): 416-424. 

Tocqueville, A. de. 1951. De la démocratie en Amerique. Paris: Librarie de Médicis. 

Trebilcock, M.J. et al. 1983. Federalism and the Canadian Economic Union. Toronto: Univer- 
sity of Toronto Press for the Ontario Economic Council. 

Tullock, G. 1969. ‘‘Federalism: Problems of Scale.’’ Public Choice 6: 19-29. 

—. 1983. Economics of Income Redistribution. Boston: Kluwer-Nijhoff. 

Usher, D. 1980. ‘‘How Should the Redistributive Power of the State Be Divided Between 
Federal and Provincial Governments?’’ Canadian Public Policy 6 (1): 16-29. 

Wagner, R.E. 1983. Public Finance Revenues and Expenditures in a Democratic Society. 
Boston: Little, Brown. 

West, E.G., and S.L. Winer. 1980. ‘‘The Individual, Political Tension, and Canada’s Quest 
for a New Constitution.’’ Canadian Public Policy 6 (3): 3-15. 

Wiseman, J. 1964. ‘“The Political Economy of Federalism: A Survey and a Proposal.’’ Report 
20.6 for the Royal Commission on Taxation. Ottawa: The Commission. Mimeographed. 


Bélanger 27 


i] 7 : 
tas 


en RTRs | ee Wi, 
‘cep, ont et aD 
ae antl of © spetbel oat: 

TE 


at _ : od ae auailan “ 


#i me Fi Nie yb at’ 
. ie y ‘ne pus bates: oe ca ‘i BY 


“a "= ma wir cies 
Wires pay 


aba So irs (5 Daal ete gah <2 eal ea : ae us te 


7 as a = a “A ft a) 
WERE TD bails A rer AM sk cited” : ag 
i ' ae aly | ah ws oe Aeris hy ey 2-45 


to 
‘4. * Lage hae a if. mien ala’ . 


Mbit Ae £U. We ee Oe ey ey ‘Gaines 


’ ; ae ‘ ; : ‘ : hi 
si? . i, abi 4 - %. ‘ pr ertay ina’ ‘, il oz: PA Wi A ie " ‘ rR.) ‘ any ve ee 
is : t 4 ; we , q i 
4 : , HI ‘ - 
} ‘ “i Pay un a PELar ea h f 


Ay WRG hb alnbened te pies 
, ' ‘ ‘ ; nm, thy 5 vee iy Me 


Ky AG eo : : Lit ee 
i ti i way pe wre f ieee hk ae Bial 9 e, Bis hl ie te | 
‘ . 7 ; \ 
f ; ' . 
s uve #01 ma 
a 4 
i . a, ‘ \ : Aah ey rh - ri it 
iL ; t hae & im ay i é 
a a‘ a &TweAlS 
4 f : 
a) , & rk wend Sinn A ; ) Ae 
Se ra s = 
De ¥ ; ‘ ‘af! ‘ be oats ¥ , , A t 
RE are & Te i ; * \ =~ ‘ y v4 : 
= : i) 6 ene 
r ? t F if} . ane 
. ; 
’ } alt : ’ i j 
. f i he i. aT i Cre 
i ee ? 
i; ‘ ifn") 4) “eh ir 7 
ie AP } 4 r 
pa he 7 , 4 “4 ri fi v? € 
y iy f , n vi fhe ne vs a¢ a 9, . 


; J Pi! ad i. Cty a “ i Kev ki a, ry oe i ; 
i oe aa se | ! Ym i" Set hat Ae Yy re - te yi yin Bh Le aie a Sf ane 


¥. s 
i ea | ee “8, 7. Lf i PA ak is 2 f ih, 4 
i) a a: oe p imu ] y ia tags | . ‘“ 
ie wae - ; , , a £ , ails S| 
E ; al i ‘ ; : : a ne ar if wight - anil : eines . 
eee ert ry Qi leet laa aia OA soit jue ie ye 
+N Pia Cha Osea), ail ' a me wi 
\ rd a 1 ae : ni eat 
vee. Avon at ahs 1 pe nemet anes 
_ i i 2h 
yaar cies rN y h* )HAbL oY zs 
dod ar? r 4 I 
f = ‘% 
® an 
Ae 
és 7 “a ai : 
wat 4 10% i i A 4 i - rs 
ee v iy en aA . 
7 wo ‘ ; iw 4 | 
A ; 
ji bei 4 
é r 
; i / \ 
tay we ' cen > 
~ cn , 
\ rn i ie ith ® Ds ie al ‘ as o i 
oe F ia 


' o ae 
7h aD wu . 
; grec, je ee JA) (amet) 
~~ bey ; a : a) h : ra 
A ix i aie 12 ae mi. ra 6 
Byres A, oo ne Me: 


raw Peg 


2 


Constitutional Aspects 
of Economic Development Policy 


JOHN D. WHYTE 


Introduction 


Governmental regulation of the economy in Canada has been as much 
constrained by the Constitution as by political conflict over the goals of 
regulatory programs or by uncertainty over the best means of achieving 
agreed-upon regulatory purposes. For example, in the cases of all three 
of the early major federal regulatory initiatives — controlling the liquor 
trade, responding to the trading distortions created by the First World 
War, and stabilizing grain production and marketing — the primary 
challenges and the dominant conflicts were constitutional in nature. In 
all three cases the power of the federal level of government, while not 
ultimately defeated, was conditioned,! restricted? or frustrated. Cana- 
dian constitutional history shows that neither the choice of regulatory goal 
nor the choice of regulatory method has been untrammelled; policy for- 
mation in both the development of regional and provincial economies and 
in the improvement of the national economy has had to take account of 
the idea of constitutional limit. However, in spite of the persistent con- 
straint imposed by constitutional law on the formation of economic policy, 
there is very little clear understanding of the force, content, or direction 
of this law. 

There are a number of reasons for the gap between knowledge of con- 
stitutional constraint and knowledge about constitutional constraint. First, 
constitutional structure and language are highly indeterminate. Insofar 
as the words of a particular section that allocates legislative power might 
convey specific content and meaning, such clarity is typically confounded 
by the juxtaposition in the Constitution of various sections, the various 
intelligible meanings of which stand in conflict one to another. Even if 
the language of the power-allocating sections contains coherent ideas, the 
arrangement of those sections reveals competition between overlapping 
themes and ideas. This is not the consequence of poor drafting or faulty 
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articulation of agreed-upon arrangements. Rather, the occurrence of con- 
flicting political goals on the face of the Constitution reflects the unresolved 
tensions attendant upon the creation of a federal state. 

In the Canadian context this tension is seen in the large number of 
powers conferred on Parliament and the federal government that indicate 
a political desire for a highly integrated nation with dominant central 
authority and, at the same time, the reservation to provinces of large, 
indeterminate powers that guarantee significant political authority. The 
scale of provincial government recognized by the Constitution Act, 1867, 
guarantees powerful political constituencies and interests. This, in turn, 
made the weakening of provincial and regional identification next to 
impossible. Consequently, development of the sense of national political 
community, which was the precondition to the effective operation of the 
centralizing powers, was forestalled. These centralizing powers — among 
them the power to appoint judges of provincial superior courts and to 
appoint provincial lieutenant governors, the power of reservation and 
disallowance, the capacity to enact laws for the peace, order and good 
government of Canada, and the power to declare works to be for the 
general advantage of Canada — all failed, even when used regularly, to 
weaken the hold of provincial political identification.* 

The unresolved conflict between the urge to build a true nation and the 
desire to maintain strong local political communities is illustrated by other 
textual arrangements. Examples include the allocation to Parliament of 
legislative jurisdiction over trade and commerce, and to the provinces of 
legislative jurisdictions over property and civil rights, local works and 
undertakings and, generally, all matters of a local and private nature. Then 
there is the granting to Parliament of responsibility for criminal law and 
procedure, and the granting to the provinces of authority over the admin- 
istration of justice. The scale of overlap in these legislative allocations is 
vast. Each allocation contains an idea of Canada, a vision of how the new 
nation should be organized politically (and, hence, economically and 
socially), but these visions are in sharp conflict with each other. The idea 
of confederation turns out not to be a single idea but, rather, a hope that 
somehow a nation will exist, will grow, and will become politically and 
economically one. Beyond that there were other ideas that must be made 
to fit together. It appears likely that those responsible for the creation 
of Canada had varying notions of what that fit would be and what the 
result would look like.> 

The second cause of uncertainty over the precise nature of constitu- 
tionally based restrictions on the capacity to regulate is that there has been 
a tendency in Canadian constitutional adjudication to discern the present 
content of constitutional norms through the measurement of prior par- 
ticular applications. What has often been lacking is the discovery of con- 
cepts, or underlying political goals, and the development of techniques 
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for ascribing content that vindicates those concepts.© Furthermore, in 
dealing with what is clearly the normal situation of competing concepts, 
or the competing political aims of the Constitution, there has been inade- 
quate judicial development of principles of mediation that would do justice 
to any deeper structural or organizing ideas of the Constitution that might 
exist.’ 

Canadian constitutional law has not often been marked by cases that 
are based on structural integrity.8 There have, of course, been exceptions. 
The development of an implied bill of rights from the terms of the Con- 
stitution Act, 1867,? is an example of courts looking out for the deeper 
conditions of political life that the Constitution must have embraced. 
Likewise, the conflict in the Winner case — over the effect of Parliament’s 
transportation jurisdiction on provincial bus regulation — between 
Mr. Justice Rand in the Supreme Court of Canada!® and Lord Parker 
in the Judicial Committee of the Privy Council!! reflects a search by two 
thoughtful judges for constitutional limits based on their sense of the con- 
cept that underlies the allocations of powers contained in s. 92(10) of the 
Constitution. For Mr. Justice Rand the range of immunity from provin- 
cial transportation regulation had to be defined in a manner that was con- 
sonant with the idea of the federal division of legislative responsibilities, 
or, in other words, in a way that left adequate, responsive, and effective 
regulatory room for both levels of government. Lord Porter, on the other 
hand, saw as fundamental the grant of constitutional immunity from pro- 
vincial (and potentially parochial) regulation for those enterprises that 
engaged in the physical connection of the parts of Canada to each other 
and to the wider world; this immunity was extended to an entire enter- 
prise rather than simply to the interconnecting activities of an enterprise 
because these enterprises, even when partially engaged in intraprovincial 
transportation or communication, were dedicated to constitutionally 
valued activity — helping to build a nation.!2 

This sort of discovery of underlying structure and themes has not been 
the usual stuff of Canadian constitutional adjudication.!3 Perhaps the 
tendency to see constitutional adjudication as a process of triangulation 
from previous outcomes, rather than as an opportunity to shape con- 
stitutive order according to the visions suggested by the constitutional text, 
is a product of the equation of constitutionalism with legalism.!4 
Although this equation cannot be avoided, if constitutional order is to 
be authoritative and binding on all political actors,!> it does not follow 
that because the Constitution creates legal limits, imposed through court 
adjudication, adjudication cannot be purposive and rooted in the political 
ideas that lie behind the constitutional text. Only when adjudication resorts 
to the constitutive concepts in allocating authority and in setting limits 
on legislative competence can there be a jurisprudence that both responds 
to the various political values that were meant to be reflected in public 
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organization and provides intelligible guidance to political decision makers. 

The language of Canada’s Constitution, like that of most constitutions, 
tells only that certain human transactions, patterns and plans were reduced 
to a text from which only inexact re-creations and extensions are possi- 
ble. It contains language that reflects an historical arrangement, a political 
agreement and certain hopes about the future look and structure of the 
country. In applying the Constitution, courts must catch both the history 
and the hope reflected in its terms. It is sadly true that to a great extent 
Canadian constitutional jurisprudence has failed to match the task. It has 
been marked by a futile search for definite and permanent meanings for 
constitutional phrases! and not by an attempt to come to grips with the 
purposes behind a head of power or the values represented by the juxta- 
position of powers. 

It may be that this state of constitutional jurisprudence is both inevitable 
and beyond redemption. In the first place, perhaps the reason for the 
history of limited constitutional jurisprudence stems from the feature of 
the Constitution already noted — its lack of unambiguous ideas; it is the 
presence of conflicting political visions that has driven courts to seek refuge 
in constitutional literalism. It is possible that the courts recognize that the 
underlying political tension can only be resolved through political accom- 
modation, not through the futile search for coherent ordering principles 
hidden in the language and structure of the Constitution. Furthermore, 
it may be that a stage has been reached in Canada in which the factors 
of, first, unresolvable constitutional ambiguity and, second, the pattern 
of limited constitutional jurisprudence, preclude arriving at needed reforms 
in basic governmental structure through any means but constitutional 
amendment; if there is a need to release the federal level from some of 
the present constitutional constraints on its regulation of the nation’s 
economic life (a question that will be explored later), then such a release 
must be produced by the federal government and the provinces engaging 
in formal constitutional amendment. 

This paper, however, does not share in these pessimistic views, and 
therefore it is not directed to the question of which sort of basic struc- 
tural changes should be made; nor is it directed to the search for an appro- 
priate new constitutional text. Rather, the subject matter of the enquiry 
conducted in this paper is the reform in constitutional ordering that is 
possible through judicial interpretation of the Constitution as it presently 
stands. If the present constitutional jurisprudence in respect of trade regula- 
tion is inadequate in that it stands in the way of federal and provincial 
governments of Canada meeting challenges posed by a new economic 
order, and if no new constitutional text emerges out of federal-provincial 
discussions, it might prove to be prudent to have explored the possibility 
of judicial reconstruction of Canadian constitutional law. Of course, such 
an exploration may fail for a number of reasons. The textual limits created 
by the Constitution may not permit any real degree of reconstruction. Or, 
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the raw meanings to constitutional provisions and the new principles of 
judicial mediation between conflicting provisions that are possible under 
the present text, may simply be unresponsive to the scale and nature of 
the economic regulatory powers that governments need in order to pro- 
duce economic well-being. Or, finally, even if the present Constitution 
has sufficient room for a new constitutional jurisprudence of economic 
regulation, or even if the new powers needed were modest, the enterprise 
may falter because it is feared, by lawyers who argue cases and by judges 
who decide them, that the new, reshaped set of constitutional limits will 
only create regulatory uncertainty and chaos. Such fear may cause lawyers 
and courts to abstain from reconstucting constitutional jurisprudence. 

Notwithstanding the reasons for pessimism and the uncertainties of the 
process, it would be a denial of serious constitutional analysis not to 
explore what is possible by way of rethinking the present division of powers 
in order to produce a jurisprudence that is both more subtle and more 
responsive to regulatory needs. If it is thought that the pattern of Cana- 
dian federalism that has been developed through a century and more of 
judicial construction of the Constitution Act, 1867, fits poorly the new 
economic reality and new economic forces, it is appropriate to search for 
deeper constitutive ideas that would support a sense of the constitutional 
division of powers under which state activity that is better able to meet 
current challenges might be sustained. 

Constitutions are ethical documents, revealing and establishing basic 
ideas and values about the nations they order.!’ These ideas, as in the 
case of Canada, will not necessarily be all of a piece and they will not 
always be an appropriate reflection of the country’s basic social values 
and social concerns.!8 However, a close examination of the most basic 
elements of the Constitution may show guideposts that can lead the country 
out of the present thicket of restraints on governmental regulation of the 
economy without requiring recourse to constitutional amendment. Further- 
more, this examination may produce a constitutional law that is respon- 
sive to some ultimate and basic truth hidden in our constitutional history. 

Federalism has not been the only major idea of Canadian constitu- 
tionalism. The idea of Canadian federalism is firmly located in the con- 
text of another idea, an idea of national survival. Clearly the general history 
of Canada is dominated by the theme of survival. So too the Constitu- 
tion seems to be dominated by the idea of forging a single nation that 
succeeds and has the capacity to react to both short-term and long-term 
threats to its continued life and success. This idea, the concern for Canada 
simply to continue to be, should be seen as a cue to constitutional inter- 
preters and to those who engage directly in political activity, to recon- 
sider the ways in which federalism is to be reflected in public regulation 
of the economy, the ways in which the needs of the nation and respect 
for divided political authority may be harmonized. It may be that in apply- 
ing the Constitution to our present circumstances we shall be able to see 
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that the aspiration of the nation as inferred from the powers described 
and allocated in the Constitution Act, 1867 is, in itself, a sufficient guide 
to allow us to meet our current needs. 


Judicial Interpretation of the Constitution’s Economic Powers 


Canada’s Constitution, the Act of 1867, is, notwithstanding Ivor Jenn- 
ings’ dismal view,!? full of political theory. Not only does it embrace 
responsible government, democracy, and the separation of powers, it also 
clearly adopts a federalized governmental structure. It just as clearly con- 
tains the idea of the progressive merging of all significant authority in 
a powerful central, or national, government. These conflicting constitu- 
tional ideas reflect the unresolved competition in political ideas that was 
waged in Canada in 1867. 

The inclusion in the British North America Act of 1867 of two disparate 
conceptions gave those whose responsibility it was to enforce the Con- 
stitution a choice of constitutional paradigms which, as it turns out, they 
exercised in favour of the idea of Canada as a ‘‘community of states.’’ 
It would be wrong to consider this form of administration of the Con- 
stitution to be either non-textual or anti-purposive. Although the 1867 act 
contains a clear view about the special value of those enterprises that bind 
the country together, it also pays high regard to the autonomy of prov- 
inces to pursue their own interests and programs. It would be wrong to 
see in the federal arrangement spelled out in the British North America 
Act a belief that, for a country which lacks a single common set of political 
values, the only form of government that adequately protects against the 
tyranny and oppression of national majorities is federalism. The concerted 
attempts by the courts over the years to maintain the federal balance has 
been responsive to that sense of Canada that was based on the reluctance 
of the regions to be prey to the wishes of national majorities. 

The chief targets of the judicial proponents of a strong federalism have 
been the two large general powers: peace, order and good government; 
and trade and commerce. The former has, by and large, been held not 
to sustain legislation in areas that are inherently of concern to the nation; 
and the latter has, by and large, not been allowed to sustain the general 
regulation of trading and other economic activity. These results are due 
to one dominant mediating idea: that recognition of some substantive con- 
tent to the ideas of ‘‘inherent national concern’”’ and ‘‘general trade’’ would 
necessarily entail the recognition of so much potential content that pro- 
vincial jurisdiction based on such matters as property and civil rights, 
regulation of the local social environment, and the administration of 
justice, would not survive — except in radically diminished form. 

The details of this interpretive method can be summarily explored in 
connection with the trade and commerce power. From the first decided 
cases on s. 91(2), the courts have limited the literal scope of ‘‘trade and 
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commerce’’ in order to protect provincial autonomy. Thus in Citizens Ins. 
v. Parsons,”® Sir Montague Smith held that federal regulation of the 
insurance industry, through the regulation of contracts of insurance, could 
not be sustained under s. 91(2). He said that: 


The words ‘regulation of trade and commerce’ in their unlimited sense are 
sufficiently wide, if uncontrolled by the context and other parts of the Act, 
to include regulation of trade ranging from political arrangements in regard 
to trade with foreign governments, requiring the sanction of parliament, down 
to minute rules for regulating particular trades.*! 


Accordingly, Sir Montague Smith came to his well known conclusion: 


Construing therefore the words ‘regulation of trade and commerce’ by the 
various aids to their interpretation above suggested, they would include 
political arrangements in regard to trade requiring the sanction of parliament, 
regulation of trade in matters of interprovincial concern, and it may be that 
they would include general regulation of trade affecting the whole dominion. 
Their Lordships abstain on the present occasion from any attempt to define 
the limits of the authority of the dominion parliament in this direction. It 
is enough for the decision of the present case to say that, in their view, its 
authority to legislate for the regulation of trade and commerce does not com- 
prehend the power to regulate by legislation the contracts of a particular 
business or trade, such as the business of fire insurance in a single province, 
and therefore that its legislative authority does not in the present case con- 
flict or compete with the power over property and civil rights assigned to the 
legislature of Ontario by No. 13 of sect. 92.22 


It would seem that the ‘‘general regulation of trade’’ branch of Sir 
Montague Smith’s definition of s. 91(2) must be given real regulatory con- 
tent, otherwise, section 91(2) as a whole would become practically mean- 
ingless. The first branch, dealing with international and interprovincial 
trade, probably did not have to be specifically enumerated in s. 91 because 
it would not, in any event, have come within provincial jurisdiction. That 
is, S. 92(13)’s ‘‘Property and Civil Rights in the Province’’ and s. 92(16)’s 
‘*Generally All Matters of a merely local or private Nature in the Prov- 
ince’’ (emphasis added in both cases) could not, by their own terms, per- 
mit provincial regulation of international or interprovincial trade. 

But ever since Citizens Ins. v. Parsons, it has been accepted that, 
whatever general regulation of trade might mean, s. 91(2) will not permit 
the detailed regulation of any particular intraprovincial trade. Thus, in 
City of Montreal v. Montreal Street Ry.,?3 Lord Atkinson made explicit 
the constitutional necessity of reading down s. 91(2) in the interests of 
preserving the scope of provincial autonomy. Lord Atkinson stated: 


Taken in the widest sense these words [the Regulation of Trade and Com- 
merce] would authorize legislation by the Parliament of Canada in respect 
of several of the matters specifically enumerated in s. 92, and would seriously 
encroach upon the local autonomy of the province.*4 


Whyte 35 


He held that the trade and commerce power would not sustain a federal 
attempt to subject a provincial railway to the detailed regulatory regime 
established by statute of the Parliament of Canada, the Railway-Act,* 
which included traffic and rate regulation and supervision by the federal 
Board of Railway Commissioners. 

In The King v. Eastern Terminal Elevators Co.,*° the Supreme Court 
of Canada struck down a federal attempt to regulate, in part, the business 
of grain elevator operators. As Mr. Justice Mignault observed, under the 
Canada Grain Act?’ all grain produced in Manitoba, Saskatchewan, 
Alberta and the Northwest Territories was to be ‘‘binned under the direc- 
tion, supervision and control of the inspecting officer, who has full con- 
trol of all grain in terminal elevators, and no grain is shipped out of, 
transferred or removed from any terminal elevator without his supervi- 
sion.’’28 The inspection was intended to ensure compliance with federal 
grading and quality standards. This limited regulatory objective in respect 
of a nationally significant product was seen as an intrusive attempt to 
regulate a particular occupation in the province. 

Parliament’s attempt to license insurance underwriters was held to be 
ultra vires, notwithstanding s. 91(2), in A.-G. Can. v. A.-G. Alta.,?? 
Viscount Haldane held that: 


Their Lordships think that as the result of these decisions it must now be taken 
that the authority to legislate for the regulation of trade and commerce does 
not extend to the regulation by a licensing system of a particular trade in which 
Canadians would otherwise be free to engage.2” 


To this line of cases could be added others such as A.-G. B.C. v. A.-G. 
Can. (Natural Products Marketing Reference)?! and Can. Federation of 
Agriculture v. A.-G. Que. (Margarine Reference).** The theme of the 
series of cases as a whole is that s. 91(2) will not sanction the mandatory, 
intensive regulation of a particular trade or series of trades by Parliament. 

One of the very few cases to give meaning to the second branch of Sir 
Montague Smith’s definition of s. 91(2) — and so one of the few attempts 
to give meaning to s. 91(2) — is John Deere Plow Co. v. Wharton.*® Vis- 
count Haldane stated that: 


. . . the power to regulate trade and commerce at all events enables the Parlia- 
ment of Canada to prescribe to what extent the powers of companies the 
objects of which extend to the whole Dominion should be exercisable, and 
what limitations should be placed on such powers. For if it be established 
that the Dominion Parliament can create such companies, then it becomes 
a question of general interest throughout the Dominion in what fashion they 
should be permitted to trade.34 


The Wharton decision permits Parliament to define the powers of a com- 
pany that operates in intraprovincial trade in several or even just one prov- 
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ince. It must be admitted, however, that too much reliance cannot be 
placed on this case to support a federal jurisdiction over intraprovincial 
trades under the rubric of general regulation of trade. The Wharton deci- 
sion involved companies that had, at the very least, formally stated objects 
that extended beyond any single province — indeed, extended to the whole 
of Canada. 

In A.-G. Ont. v. A.-G. Can. (Canada Standard Trade Mark Case),*° 
the Privy Council upheld federal legislation that created the ‘‘Canada Stan- 
dard’’ as a national trade mark and that permitted its application to any 
commodity that conformed to stipulated federal commodity standards. 
Even though the national standard could be used by a strictly intrapro- 
vincial trader, Lord Atkin upheld the legislation, pointing to s. 91(2) as 
‘‘one obvious source of authority’’ for federal trade marks legislation in 
general.3© While the standards involved under the Canada Standards pro- 
gram may have been fairly detailed, use of them was not legally or practi- 
cally mandatory. The federal intervention in intraprovincial commerce and 
provincial autonomy was strictly limited by the legislation upheld in the 
Canada-Standard case, and no significant scope for federal power can be 
inferred from a decision which, in essence, holds only that Parliament 
may regulate one aspect of the economic activity of persons who decide 
to subject themselves to the regulation. 

In Labatt Breweries of Can. v. A.-G. Can.,>’ Mr. Justice Estey wrote 
the majority opinion holding ultra vires the application of federal labell- 
ing regulations to a beer company under s. 6 of the Food and Drugs 
Act.38 He held that the regulation was, in effect, an attempt to provide 
a ‘‘statutory recipe’’ for the basically local brewing industry. He reviewed 
much of the case law on s. 91(2) and concluded: 


In the end, the effort of the respondent here is simply to build into these 
Regulations a validity essentially founded upon the embryonic definition of 
the application of the trade and commerce heading in the Citizens Insurance, 
supra, case. That observation and the subsequent references thereto are all 
predicated upon the requirement that the purported trade and commerce 
legislation affected industry and commerce at large or in a sweeping, general 
sense. In the context of the Food and Drug Act, it follows that even if this 
statute were to cover a substantial portion of Canadian economic activity, 
One industry or trade at a time, by a varying array of regulations or trade 
codes applicable to each individual sector there would not, in the result, be 
at law a regulation of trade and commerce in the sweeping general sense con- 
templated in the Citizens Insurance, supra, case. That, in my view is the heart 
and core of the problem confronting the respondent in this appeal. Thus, 
the provisions regulating malt liquors relate either to a single industry or a 
sector thereof while other regulations appear to concern themselves in a similar 
way with other individual industries; the former being condemned by the 
Citizens Insurance case, and the latter does not rescue the malt liquor Regula- 
tions by reason of the Board of Commerce case, supra.” 
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Hence, the restrictive reading of s. 91(2) to disable Parliament from 
regulating the contracts of a single trade has been buttressed by decisions 
holding that Parliament is unable to legislate in relation to intraprovin- 
cial transactions and cannot enact laws which, in their administration, deal 
with trades or businesses individually. 

As noted, the motive behind these carefully applied restrictions has been 
fear of a radical displacement of provincial jurisdiction in the realm of 
trade regulation. If the federal trade power were to be read apart from 
its juxtaposition with provincial powers, the resultant broad scope given 
to it would cause a corresponding narrowing of provincial jurisdiction over 
such things as local marketing, business practices, provincial economic 
development and the imposition of provincial charges on industrial or 
economic activity.*? In short, the principle of constitutional interpreta- 
tion (or the principle of mediation between conflicting constitutional ideas), 
which has been most actively and consistently at work in the area of trade 
regulation, has been the process of mutual modification — the limiting 
of the scope of two competing heads of power to leave some regulatory 
force to each. This mode or interpretation has, in a limited sense, been 
purposive in that it has been responsive to the federal principle. 

The main object at work in this history of constitutional interpretation 
has been to maintain the balance in federalism from a functional perspec- 
tive. However, the balance that has been sought has not been an equal 
judicial allocation of trade regulatory authority under the competing heads 
of regulatory power. In fact, s. 91(2) has done poorly in judicial alloca- 
tion because jurisdiction over international and interprovincial trade could, 
strictly speaking, fall within the federal residual head, and because there 
has been virtually no judicial recognition of regulatory room under the 
rubric of ‘‘general regulation of trade.’’ The interpretive balance has been 
of a different sort: the Judicial Committee of the Privy Council and the 
Supreme Court of Canada have allocated regulatory authority in terms 
that could not readily lead to a constant expansion of federal jurisdiction 
through the use of analysis based on the functional interrelatedness of 
detailed and extensive regulation to broad federal regulatory purposes. 

Although the decision in any individual case that either struck down 
a regulatory scheme or, on the other hand, supported its constitutional 
validity, would not by itself be massively disruptive of present federalized 
patterns for regulating business and trade, it could be unbalancing for 
a court to base constitutional support for a scheme on a concept for which 
there is no ready limit and which, if carried as far as it can logically be 
extended, would erode the constitutional basis for trade regulation by the 
other level of government. It is clearly this caution about generating a 
principle of general regulation of trade which, in its conception, would 
contain no immediately apparent limit, that explains the reluctance of the 
Court in Labatt Breweries to permit the general regulatory idea of fixing 
certain standards for stipulated food goods. The danger that was perceived 
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in permitting the fixing of national standards over the substance of goods 
is that such regulation would be indistinguishable, for constitutional pur- 
poses, from the imposition of standards in relation to trading processes.*! 
If Parliament could regulate this, there would be little by way of economic 
activity that could not be brought within federal authority. 

Likewise, in the Saskatchewan resources cases of CIGOL* and Central 
Canada Potash,* provincial legislative schemes designed, respectively, to 
meet legitimate provincial interests of collecting an economic rent from 
non-renewable resources in the province and of rationalizing production 
of an excessively available resource, were struck down because of their 
impact on interprovincial and international trade. In the particular 
instances of these cases, the strength of the provincial ground for validity 
was considerable, but the Supreme Court of Canada was doubtlessly fear- 
ful that, if the pursuit of valid provincial objects was allowed to burden 
interprovincial trade there would be no easily discoverable limit to the 
regulatory reach of provincial legislation designed to promote or protect 
provincial economies. 

Consequently, the application of the constitutionally allocated powers 
over the economy has been balanced in the sense that no reading of the 
constitutional text has been permitted that would spark a series of 
unbalancing extensions. This form of balanced interpretation is not without 
merit; because it maintains the federal structure, it reflects the basic ideas 
of the Constitution. The question is whether there are other interpretive 
mechanisms appropriate to the application of the constitutional provisions 
relating to economic activity, mechanisms that would maintain the balance 
of legislative power within the federal union but would permit more 
coherent, less constrained and abridged federal regulatory authority. 

The ambition behind this paper is to conceive of the federal power of 
economic regulation in ways that allow coherent national regulation of 
economic activity and the implementation of a national policy for 
economic development and, at the same time, do not transfer out of pro- 
vincial competence all authority to pursue provincial economic goals. Is 
there a constitutional interpretive theory that recognizes both the appro- 
priateness of detailed national economic regulation and the appropriateness 
in many instances of provincial authority over economic activity within 
the province? 

The purpose behind such a proposal for reconstruction of the Constitu- 
tion Act, 1867, is the creation of regulatory room in which regional and 
national economic development policies may be pursued and at the same 
time not result in debilitating and self-cancelling conflict. 
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Context of Federal Legislative Authority 


General Economic Climate 


The vast extent of Canada, the dispersed pattern of its population along 
its southern boundary and the proximity and vigour of the world’s largest 
national market, have underscored both the need for and the problem of 
maintaining (or creating) a viable national economy.** Since pre- 
Confederation times governments in Canada have been called upon to play 
a leading role in economic development. Whether it be the building of 
a railway, the introduction of barriers to protect Canadian industries, the 
implementation of measures to buttress productivity during war years, 
the growth of state welfare, the cultural and political imperatives underly- 
ing the establishment of a national coast-to-coast broadcasting network, 
or the takeover of vital but floundering industries (such as the manufac- 
turing of aircraft), government action has been considered essential. In 
this sense Canada and each of its component governments have always 
had an industrial strategy. 

There are pressures for this to continue. In the first place, given the 
complexity and interdependency of the modern economy, the market’s 
invisible hand does not guarantee (if it ever did) the very goal of efficiency 
that it was designed to produce. Moreover it is insensitive to, or conflicts 
with, other indispensable political, economic and social goals. These 
include regional economic equality, social insurance, education, pollution 
control, sustained employment opportunities, the maintenance of tradi- 
tional ways of life and livelihood, health care and so on. In placing the 
realization of these diverse claims on the national economy, Canada is 
not unique in the world. For many of the world’s nations the economy 
is the instrument for promoting well-being, liberty and fairness, while at 
the same time these nations want the strongest, most competitive, 
economies possible. 

The governments of Canada face some unique problems in developing 
feasible programs for economic development. For one thing, the Cana- 
dian economy, in what it produces, what it consumes, how it markets its 
products, and how it finances its operation, has followed the larger, more 
competitive and, arguably, more efficient economy of the United States. 
Canada has not sought to carve out for itself a distinct economy except 
insofar as it has been heavily reliant on natural resources — from furs 
to uranium. Second, the quasi-colonial status of the Canadian economy 
has meant that there has not been marked innovation in terms of general 
structure or in terms-of technology, product and distribution. Third, 
insofar as Canada’s economic well-being has depended on a strong inter- 
national demand for its natural resources, two phenomena have produced 
disarray. First, the other nations of the world are producing more of the 
sorts of natural resources in which Canada has specialized; and, second, 
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the demand for Canadian natural resources has fallen. This second feature 
has probably been caused by a higher and higher share of the world’s 
trading dollars being dedicated to energy resources (mostly oil) as a result 
of the rapid escalation of energy prices following the cartelization of oil 
sales in the early 1970s. 

A fourth problem for the Canadian economy is that the highly developed 
welfare state has made production quite simply expensive. If Canada were 
a self-contained economy, the only outcome of welfare activism would 
be a tolerable redistribution of wealth in Canada. However, it is not, and 
Canada’s competitive position, with respect to consumer goods, is weak. 
Notwithstanding these costs, transportation and servicing considerations 
might make Canadian manufacturing competitive within the Canadian 
market, without a great deal of assistance by way of governmental pro- 
tection of the local market (and even this assessment is likely too sanguine); 
but in the vital matter of selling Canadian goods in the world market, 
success has not been commonplace without the aid of governmental induce- 
ments. These have included interest-free loans to international purchasers, 
massive subsidization of the domestic product and trade arrangements 
under which Canada is committed to purchasing foreign goods. 

Other strains of the Canadian economy are of a second generation sort. 
As Canada’s economic fortunes have, first, been dislocated and, then, 
fallen, there have followed consequences such as intense federal-provincial 
conflict, interprovincial economic competition, high unemployment, infla- 
tion and high interest rates. These problems have now become part of 
the agenda in the reform and revitalization of the Canadian economy. 

The reform of the Canadian economy is not likely to be easy and is 
not likely to be achieved except through a series of small changes. The 
task; therefore, is to discover what these small changes need to be. For 
the purposes of this paper, such small changes are those made possible 
through changes in the constitutional normative order. 


Intergovernmental Economic Competition 


The small changes addressed through constitutional law are those that are 
responsive to federal-provincial conflict and interprovincial competition. 
There is a sense that the Canadian economy is battered by regulatory uncer- 
tainty, the result of lack of clarity over which level of government has 
authority to engage in which sorts of economic regulation. In fact, there 
have been and continue to be doubts over such threshold questions as which 
level of government owns a natural resource and which level of govern- 
ment has primary regulatory jurisdiction over a resource, Or Over a par- 
ticular technology, or over a transportation system, or over a sector of 
servicing. 

There is an even stronger sense that economic performance in Canada 
is debilitated by provincial governments’ pursuit of economic develop- 
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ment programs that serve well the interests of the regulating province but 
produce, in the Canadian economy generally, wasteful duplication, dis- 
harmony in regulatory objectives (and methods), blatant protectionism 
and, generally, intolerably high levels of economic inefficiency. Industrial 
policy as practised by the provinces is seen to be a zero-sum game: the 
economic goals of each province seem to assist that province’s economy 
at the expense of another province or region within Canada. Usually these 
goals are perfectly laudable in themselves. They include diversification, 
in order to ameliorate the boom and bust cycles of economies based on 
world trade in natural resources, and integration by way of developing 
industrial capacities that support or complement the extraction, or 
harvesting, of natural resources. In any event, the dominant features of 
Canada’s present industrial strategy are perceived to be decentralization 
and intense intergovernmental conflict. 

These negatives should not be exaggerated. Provinces do much less to 
create barriers in interregional trade of goods, services, capital and labour 
than they could; furthermore, interregional conflict is not nearly as costly 
as it would be if the various regions of Canada were not pursuing distinct 
and, to a large extent, complementary industrial strategies. Nevertheless 
the interests of provinces, coupled with their constitutional capacities as 
well as their political will to act in order to maximize their economic advan- 
tage, mean that national economic goals are not easily pursued, and 
national solutions to Canada’s economic malaise are not easily formulated 
or implemented. 


Constitutional Amendment 


Constitutional reform might reduce federal-provincial conflict and might 
lead to a lessening of the harm caused by interregional competition. Cer- 
tainly if there were a transfer to Parliament of new jurisdictions relating 
to economic regulation, the fields of federal-provincial combat would be 
altered. If, for example, there were an amendment to s. 91(2) of the Con- 
stitution Act, 1867, to give Parliament jurisdiction over competition 
policy,* the sort of constitutional debate that took place in argument 
(but not in the actual decision) in A.-G. Can. v. Law Society of B.C. and 
Jabour v. Law Society of B.C.*© would not recur; provinces would be 
foreclosed from arguing on the basis that the application of federal com- 
- petition policies was tantamount to regulation of entirely intraprovincial 
business activity. This, of course, does not mean that the processes of 
challenging, classifying and locating the essential constitutional character 
of federal and provincial laws would not continue. In a division of 
legislative powers the process of locating the true constitutional aspect of 
legislation is unavoidable unless, of course, one level of government 
possesses such general and overarching powers that the federal arrange- 
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ment is less a matter of legal imperatives than it is the reflection of a tradi- 
tion of voluntary accommodation. 

Such an amendment transferring new economic powers might have a 
beneficial impact on the problems of federal-provincial wrangling, inter- 
provincial competition and provincial protectionism, but it would have 
the negative consequence of unbalancing the present structure of Cana- 
dian federalism. Although formally redesigning the Canadian federation 
would not necessarily be undesirable, it would, in the context of economic 
regulation and development, be unfortunate. An overriding indeterminate 
federal authority over these matters would either cause provincial economic 
development measures to be extra-jurisdictional and, hence, invalid; or, 
if large areas of concurrent jurisdiction over economic regulation were 
judicially recognized, it would make provincial statutes and economic plans 
subject to federal policies. The influence of provinces over the economic 
structure and over economic activity would be conditioned by the require- 
ment that their plans fit with, or track, federal policies.*’ In other words, 
provincial policies, regardless of their appropriateness in terms of shap- 
ing a provincial economy, could be modified or overridden by federal 
policies with which they were in conflict. 

Accordingly, responding to the problem of a weak or inadequate federal 
general trade jurisdiction by creating a new constitutional text that con- 
ferred broad regulatory powers on Parliament,*® would in all probability 
create the same problem of imbalanced federalism that has, for over a 
century, so assiduously driven the adjudicators of the Canadian constitu- 
tional system to give constrained readings to the federal trade power. 

This is not to say that there could not be some formal constitutional 
amendment that would lessen this problem. For instance, there could be 
the creation, in the Constitution, of an intergovernmental structure that 
could control destructively competitive provincial economic strategies and 
sanction exercises of provincial regulatory authority which, although not 
meeting federal norms, did not pose a threat to the efficiency of the 
national economy.*? Such a structure would have responsibility for 
discerning which discriminating or protective governmental practices were 
not tolerable in light of stipulated economic goals and which were allowable 
because their benefit to regional economic development outweighed injury 
to national economic goals. 


The Alternative of Judicial Reconstruction 


The purpose of this paper is not to explore in detail new constitutional 
texts relating to economic regulation or new constitutional structures. 
Rather, the analytical ambition of this study is to suggest a new style of 
constitutional interpretation, or constitutional mediation, in respect of the 
present allocation of legislative power. The purposes behind such new inter- 
pretations are to expand the scope for national general trade policy so 
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that interprovincial economic competition, when it leads to unacceptable 
inefficiencies, can be checked, and so that federal-provincial conflict, when 
it creates confusing regulatory competition, can be resolved. At the same 
time, new interpretations of the constitutional powers over economic 
regulation should not lead to the devastation of provincial ambitions to 
develop economic and social strategies. 

Federal general powers have been interpreted so that the scope of legisla- 
tion they can support is controlled and limited. This has been done by 
paying strict attention to the idea of Canada as a true federation: two levels 
of government each acting within its own sphere and neither possessing 
such power that would permit unilateral control over the economic, 
cultural, political or social life of the community. The idea of Canada 
that has been rejected is the idea of a strong central government with power 
to unify, harmonize and integrate any, or all, of the aspects of commu- 
nity life. Now Canada is at the stage of its economic and political history 
where arguably it must act as an integrated whole in respect of economic 
regulation and industrial policy. Does our present constitutional arrange- 
ment permit this while preserving federalism? Is it possible to derive from 
the Constitution a more effective federal power without producing a con- 
stitutional concept that will prove to have overwhelming centralizing force? 


Constitutional Theory for a Revised Trade Power 
New Principles of Constitutional Adjudication 


The prime obstacle to national economic regulatory authority is the 
recognition that there are no manifest dividing lines between the regula- 
tion of general trade and the regulation of all aspects of the nation’s 
economic activity. If Parliament may enact legislation which, as in Mac- 
Donald v. Vapor Canada Ltd.,°° requires persons engaged in any form 
of business activity to conduct their business affairs according to ‘‘honest 
industrial and commercial usage in Canada,’’>! then, so the concern goes, 
it may enact legislation requiring business to do or desist from doing 
anything regardless of how small the enterprise, how local its economic 
impact, how limited its market. The constitutional powers of provinces 
over ‘‘property and civil rights’’ (the power over contracting) and ‘‘mat- 
ters of merely local and private nature’’ (the power to develop provincial 
social and economic environments), would be obliterated. What is needed 
is a conception of federal power that enables national standards, goals 
and policies to be pursued while leaving room for provinces to stipulate 
certain conditions and features for the provincial marketplace. 

Let us first state a conception of the Canadian federal state that would 
support a federal, general economic power and still leave provinces con- 
stitutional room to determine their own economic patterns. That concep- 
tion is expressed in the Constitution Act, 1867, and is based on that docu- 
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ment’s clear concern with nation building — with activities that produce 
a nation state that despite its illogicality in terms of geography, will func- 
tion as a single state and as an economically viable whole. This view 
explains the limited form of economic union represented by s. 121 of the 
Constitution Act, 1867 and the special place of interconnecting (or nation- 
creating) transportation and communication systems created by s-ss.(q), 
(b) and (c) of s. 92(10). Economic survival and economic viability are 
implicit aims in the structure of the division of powers. If Canada’s 
economic survival in the last decades of the 20th century demands increased 
coherence in the governmental shaping of economic activity, then the 
implicit message of ss. 91 and 92, it is argued, is that the economic 
regulatory powers to meet this need must be seen to be present. The power, 
in s. 91(2), of regulation of trade and commerce may mean something 
limited throughout much of the 1900s; but it can mean something dif- 
ferent and more intrusive when there are increased demands for govern- 
mental management of economic development. 

In this way it might be appropriate to make an analogy between the 
potential of the federal trade and commerce power and the potential of 
the peace, order and good government clause. Both heads of power could, 
by a literal reading of their terms, sustain immense realms of legislative 
authority. Both heads, out of the need to preserve some scope for provin- 
cial autonomy, have been read in limited ways. At times the meaning given 
to these large general powers has been extremely limited. The peace, order 
and good government clause has been equated to a federal emergency 
power,°” and the trade and commerce power has been held to be auxiliary 
to other heads of federal power.*? Yet for both heads there have been 
other roles recognized; the general trade regulation capacity of s. 91(2) 
has never been denied at a theoretical level, and the peace, order and good 
government clause has occasionally sustained legislation in matters of a 
national dimension.*4 

The analogy is even more direct. The national dimension idea of peace 
order and good government is the right idea by which we can understand 
federal jurisdiction over trade and commerce. When the governmental 
management of trading activity is in response to a generally experienced 
need, and when it can be demonstrated that the mechanisms of state 
involvement in the economy are general mechanisms dependent on national 
implementation and national coordination, then the general trade idea of 
trade and commerce will be properly available as constitutional support. 

The generality and genuineness of need for national trade regulation 
are, however, only the background conditions for judicial recognition of 
substantive content to Parliament’s general trade jurisdiction under the 
trade and commerce power. More precise conditions for this recognition 
need to be spelled out. These conditions should include, first, the require- 
ment that actual federal regulation be general in conception — that it be 
directed toward economic goals that transcend the needs of specific 
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economic or industrial sectors. This is not to say that the administration 
of policies that have been developed to satisfy the general goals cannot 
entail specific sectoral applications. It is, of course, a truism that even 
generally expressed standards or proscriptions must be applied in particular 
instances. The tolerance for sectoral application of general federal trade 
policies goes further. It would permit regulations and even primary legisla- 
tion to be expressed in terms of specific industries, occupations or activities, 
so long as the legislation was clearly relatable to general economic goals 
or was clearly an application of a general economic strategy. 

A second condition for the exercise of federal authority would be the 
recognition of some form of provincial paramountcy. General federal 
regulation is tolerable only as long as it does not disrupt established pro- 
vincial patterns of economic organization. The establishment of a doc- 
trine of provincial immunity from federal trade regulation is based on the 
great value of provincial trade regimes in the sense that, for many aspects 
of trading activity and economic regulation, the provinces are best situated 
to determine what is appropriate for the circumstances and what is likely 
to be effective. When, through provincial legislation, a pattern of economic 
activity has been established — for example, the creation of a monopoly 
within the province, or the allocation, by public authority, of segments 
of markets to certain traders — federal policies ought not to disrupt those 
patterns except in the most compelling circumstances. 

The third condition follows from the second; provincial paramountcy 
must itself be set aside in circumstances in which Parliament has expressly 
determined that its policies must, for compelling reasons of economic 
health, prevail and be in force in the nation without any exceptions. 


Effect of New Principles 


Before we explore how these mediating principles can be drawn from the 
present constitutional text, closer examination must be given to the opera- 
tion of this set of ideas. For discussion purposes, we can consider the 
national regulation of competition in economic activity. The Combines 
Investigation Act is an attempt to regulate trade and commerce in 
Canada with the goal of reducing anti-competitive activities. Its object 
is to improve the overall efficiency of the entire Canadian economy by | 
reducing anti-competitive practices in all sectors of the economy. Restric- 
tive trade practices in a local service industry may not in themselves be 
of national interest, but the total adverse impact on the Canadian economy, 
caused by anti-competitive practices in local trades and businesses 
throughout Canada, may add up to a problem of national concern. 
The Combines Investigation Act does not attempt to regulate any par- 
ticular trade or business. It attempts to regulate one aspect of all trades 
and businesses — their anti-competitive practices. If the application of 
the Combines Investigation Act to intraprovincial trade and commerce 
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is allowed under the federal trade powers, that would not necessarily open 
the way for serious federal intrusions upon provincial autonomy. That 
Parliament may be able to prevent insurance companies in Saskatchewan 
from forming mergers and combines does not mean it can regulate any 
other aspect of the insurance business in Saskatchewan. Hence, recogniz- 
ing the applicability under s. 91(2) of the Combines Investigation Act to 
local trades and businesses would not open the way for Parliament to 
regulate intensively provincial trades and businesses by passing laws of 
general application. 

The questions that arise are whether there are cases, other than anti- 
combines legislation, in which it would be feasible for the federal govern- 
ment to pass laws that would apply throughout Canada to all trades and 
businesses, and whether these other cases would have a more drastic impact 
on local trading activity. Some examples, such as requiring all trades and 
businesses to comply with federal trademark laws, do not seem to involve 
great intrusions upon provincial jurisdiction. A further example of a law 
applying generally to one aspect of all trades and businesses would be a 
general prohibition on misleading advertising. Indeed, s. 37 of the 
Combines Investigation Act contains such provisions. On the reasoning 
just advanced, s. 37 might be sustained under s. 91(2). Indeed, in the 
Federal Court of Appeal decision in MacDonald v. Vapor Canada Ltd. ,*° 
Jackett C.J. was prepared to uphold, on the basis of s. 91(2), s. 7 of the 
Trade Marks Act,>’ which condemned generally a number of false and 
misleading trade practices. Laskin C.J. indicated in his Supreme Court 
judgment that the ‘‘general trade’’ power might provide a basis for the 
public regulation of the s. 7 kind, but that since the remedies actually 
created were civil only, the subsection could not be sustained.>*® 

This question of what other sorts of economic regulation could be sup- 
ported under the rubric of laws applying generally to one aspect of all 
trades and businesses is, of course, vital to the issue of whether this sort 
of resurrection of the trade power is sufficient for the task of national 
economic survival that is before the country. A tentative answer is that 
federal standards of economic fairness and efficiency, as well as federal 
controls over province-serving economic policies, could be framed to fit 
within the general and limited standards theme which, it is argued, properly 
forms part of the federal trade power. Much of the federal regulation 
needed to control interprovincial competition and provincial protectionist 
policies could take the form of competition legislation. This legislation 
could grant power to a federal agency to monitor and control governmental 
decisions that impose false (non-market) costs on trading activity or that 
create inducements to trade in inefficient ways. In this way, provincial 
policies that distort the market, even though motivated by a reasonable 
desire to protect and encourage the provincial economy, would be con- 
trollable by a federal authority. The preservation of competitive trading 
conditions, which is the policy behind federal competition legislation, 
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would satisfy the test of generality and would also be sufficiently com- 
prehensive to meet those dislocating problems, currently experienced in 
the Canadian economy, that are attributable to economic provincialism. 

Hence, s. 91(2) can be given genuine force by recognizing it as a con- 
stitutional basis for the Combines Investigation Act and other general trade 
regulations without unduly endangering provincial autonomy over local 
trading. After all, the regulation of market activity in only one respect 
is contemplated, albeit that it would apply to intraprovincial as well as 
interprovincial and international trade and commerce. 

It does not do to be too sanguine about the effect of an expanded federal 
trade power. Even a limited role for federal trade jurisdiction could do 
much to interrupt the exercise of provincial rights under ss. 92(13) and 
92(16) of the Constitution Act, 1867. For example, in relation to the appli- 
cation of the provisions of the Combines Investigation Act, there would 
be a grave interference with provincial policies if those provisions were 
permitted to apply to the activities of persons and organizations that are 
authorized by constitutionally valid provincial legislation. The answer 
would seem to be that the federal constitutional authority to take measures 
to improve the economic efficiency of the market should not be constitu- 
tionally permitted to disrupt provincial schemes based on valid provin- 
cial purposes such as regulating professional conduct, ensuring fair 
distribution of incomes to producers in an interprovincial market, limiting 
an oversupply of persons in one economic area and so on. Of course, the 
line between these ostensibly legitimate provincial goals and provincial 
protectionism would not be easy to draw. Such a distinction could not 
always be made on the basis of the scale of distortion of market activity 
produced, even if agreement on the quantification of economic costs were 
possible. For this reason, it is essential that there be a further refinement 
in the operation of provincial paramountcy. This refinement is that pro- 
vincial economic regimes inconsistent with federal standards and created 
by express provincial legislation would be allowed to operate subject to 
Parliament’s capacity to insist formally that its policies prevail against pro- 
vincial regimes. 


Claims Against Provincial Paramountcy 


Two claims will be made against the proposal for provincial paramountcy. 
The first is that ‘‘federal paramountcy’’ requires that federal anti- 
competitive policy, or any other general economic policy at the federal 
level, override relevant and conflicting provincial policies. However, s. 
91(2) has always been strictly construed so as to preserve the scope of pro- 
vincial autonomy; indeed, it has, so far, been given very little indepen- 
dent force. It seems far preferable that mediating principles be adopted 
that strike a balance between giving s. 91(2) its full literal force — which 
the courts have never done and, barring some complete reorientation in 
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constitutional ideology, are not likely to do — and making it totally ineffec- 
tual — which the courts seem to have been completely willing to do. In 
the field of anti-combines regulation this balance can be achieved by 
limiting the ambit of anti-combines laws to the provincially unregulated 
market. This argument amounts to a claim for provincial paramountcy, 
at least in relation to encroachments on the trade and commerce area, 
because the federal trade and commerce power, when considered in juxta- 
position with provincial powers that bear on economic regulation, is of 
such a nature (i.e., general and indeterminate) that if the two mediating 
principles governing its operation were, first, to give it a wide substantive 
content and, second, to allow it to enjoy the operation of federal para- 
mountcy, the resultant impact on provincial heads of power — and on 
the provincial interests they represent — would be devastating. In other 
words, in designing the system of constitutional trumps it makes far greater 
sense to allocate pre-eminent authority according to the nature of the com- 
peting powers than to make the allocation according to the general tenet 
of federal paramountcy. . 

The second point is that if, under some conceptions of the judicial func- 
tion, the idea of having a system of shifting constitutional paramountcies 
entails judicial invention of too great a magnitude, the proposal to sub- 
ject federal, general trade policies to provincially legislated economic 
regimes could be stated another way. It could be expressed in terms of 
a more familiar doctrine: the federal trade and commerce power permits 
regulation of the market; the anti-combines legislation is about improv- 
ing the market environment; insofar as a province has regulated an area, 
it could be said to be no longer part of the ‘‘market’’; an area of activity 
regulated by a province cannot be considered part of the overall ‘‘trade 
and commerce’’ of Canada subject to general regulation under s. 91(2). 


Development of a Federal Overriding Power 


It is necessary to consider a further mediating principle. The suggestion 
for the pre-eminence of provincial regulatory arrangements will, in normal 
circumstances, not significantly detract from, or neutralize, the increase 
in Parliament’s regulatory powers produced through recognizing the 
validity of general trade policies and trade standards. However, there are 
circumstances in which federal policies over trade and economic develop- 
ment ought not to be made subject to overriding provincial regulatory 
regimes. This would be because the federal regulatory plan absolutely 
requires universal application for its effectiveness, or because the quantity 
and intrusiveness of provincial economic schemes that are to be exempted 
from application of the federal scheme would be too damaging to the 
federal objectives. This problem can be addressed through judicial 
mediating devices under which conditions for overriding federal authority 
can be identified, or through a legislative mechanism under which Parlia- 
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ment would identify that a compelling national interest is being served 
by its scheme. If it was thought necessary that this form of legislative iden- 
tification of the federal trump against provincial paramountcy be invari- 
ably effective against any court challenge that might be launched against 
overriding inconsistent federal legislation, then the Constitution would 
need to be amended to stipulate that federal legislation carrying a state- 
ment that it was passed in response to a compelling national interest would 
not be reviewable by courts. More reasonably, it could be established 
merely through judicial decision-making that a clear legislative declara- 
tion of compelling national interest would be taken by reviewing courts 
as presumptively establishing that any economic activity regulated under 
inconsistent provincial law would be subject to federal law, and that pro- 
vincial law would not apply. 

These interpretive ideas require considerable innovation. Although that 
fact ought not to be intimidating once it is accepted that the function of 
constitutional interpretation is to give the normative utterances of the last 
century relevant prescriptive force in today’s context,°? it is essential to 
show how these ideas are derived from established ideas about constitu- 
tional adjudication. Two interpretive strategies have been suggested. The 
first is that this set of mediating principles best meets traditional judicial 
anxiety about unlimited and unchecked expansion of the federal power. 
The brief survey of trade and commerce jurisprudence shows this judicial 
anxiety to have become constitutive. Consequently, devices that meet this 
problem head-on can be seen to be operating within the realm of con- 
stitutional antecedents. 

The second strategy is a definitional one under which federal competi- 
tion policy is excluded from operating against provincial economic or trade 
arrangements. Under this strategy it could be claimed that the prerequisite 
market environment for the operation of competition law is not present 
whenever provincial laws have prevented its development. This strategy 
can be generalized. It could be argued that when provinces have created 
a controlled economic environment, either by way of establishing a chosen 
instrument or by way of establishing especially favourable marketing con- 
ditions for local enterprises, there is no longer a normal trade relation- 
ship being conducted. Parliament’s trade power is designed to operate in 
the market and control trading and commercial activity. When trading 
has been infused with false impediments (from the perspective of economic 
theory), or false rewards through provincial regulation, the situation can 
no longer be classified as a trading situation. Rather, it has become a situa- 
tion of which the dominant constitutional aspect is pursuit of provincial 
objectives. Clearly, however, this strategy achieves too much. It exempts 
from overriding federal regulation any provincial policy, regardless of its 
protectionist motives or economically costly effects. 

Furthermore, any federal trade regulation, even that accompanied with 
a parliamentary declaration of compelling national interest, could not, 
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under the idea that provincial economic promotion is a conclusive con- 
stitutional head of power, be classified as trade legislation when applied 
to regimes operating under provincial legislation. Accordingly, it is 
necessary to develop the further interpretive principle that the classifica- 
tion of provincial legislation as being in respect of the provincial head 
of power and not in respect of the federal trade and commerce power, 
can only be a prima facie classification. This classification can be displaced 
if the effect of the provincial economic and social strategy is to produce 
significant trading consequences. In other words, the initial leading aspect 
of provincial legislatively created economic development schemes is not 
trading (not even intraprovincial trading) but rather the shaping of the 
provincial social and economic environment. However, as in normal aspect 
analysis in Canadian constitutional law, the effect of legislative and 
governmental activity can produce a characterization that does not reflect 
the initial intention behind the legislative scheme.®! In the context of 
economic development this would happen when provincial regulation 
operated, so as to confound in serious ways any federal regulatory scheme 
declared to be of grave importance. This finding, in respect of provincial 
legislation, of a trade aspect, a finding that removed the jurisdictional 
underpinning of the provincial scheme, would be possible even though, 
in the initial creation by the province of the offending economic struc- 
ture, there had been neither intention to create, nor awareness of, con- 
flict with federal general trade policies. In fact, under the proposed set 
of mediating principles, the federal trade strategy need not have been imple- 
mented, or even conceived of, at the point that the provincial pattern was 
established. The normal exemption for provincial economic structures from 
federal, general trade policy, or, in other words, the operation of a limited 
provincial paramountcy, would simply no longer occur once Parliament 
were to declare that there was an overriding or compelling need for uniform 
general application of its policy. 

The precise analytic account by which such a result may be reached under 
aspect analysis proceeds by way of observing that when Parliament states 
that its general trade policy must apply in all relevant circumstances, 
without exemption for provincial patterns, the primary aspect of incon- 
sistent provincial regulation is federal trade power. This 1s because Parlia- 
ment has established a new constitutional condition. Whereas, normally, 
existing provincially created monopolies, for example, do not carry the 
aspect of general trade, once Parliament has identified — through the use 
of a declaration of compelling interest — that that provincial scheme is 
significantly undermining the federal economic goals with respect to, say, 
efficiency or competition, the aspect of the provincial scheme becomes 
trade. Any legislatively supported arrangement that breaks down the goals 
that are identified as vital trade goals itself carries a trade aspect. 

However, in cases in which Parliament has expressed a trade policy (for 
example, in respect of national standards or the encouragement of infant, 
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or sunrise, industries) but has not established (by declaring a compelling 
interest) that the policy must be uniformly applied in order to be worth- 
while or effective, provincially mandated economic structures would not 
carry the trade aspect. As suggested earlier, such structures normally carry 
a constitutional aspect within s. 92 of the Constitution Act, 1867, the most 
likely specific head of power being s. 92(16): ‘‘Generally all matters of 
a merely local or private nature in the Province.’’ That the continued 
operation of such a provincial scheme would present an instance in which 
federal, general trade policy did not hold sway would not in itself transform 
the constitutional aspect of the scheme if there had been no declaration 
that the federal policy need prevail uniformly. Provincial economic struc- 
tures do not carry a general trade aspect when there has not been suffi- 
cient identification of a general trade interest in the scheme’s operation. 
In this way the exact content of the various provincial and federal heads 
of power are determined, as always, by specific social contexts,® and the 
context in relation to trade interests is established through self-conscious 
parliamentary declarations about the overriding need, or lack of it, for 
a particular program of economic regulation. 

A further aspect of the federal overriding power needs brief canvass- 
ing: to what extent should parliamentary declarations of compelling na- 
tional interest be controlling in the judicial process of determining primary 
constitutional aspect? In other words, should exercise of the federal over- 
riding power provide a complete answer to constitutional challenges to 
the declaration? There are two instances in Canadian constitutional law 
in which parliamentary declarations suspend the normal autonomy of the 
courts in determining the proper characterization of challenged laws. These 
are, first, in respect of declarations under s. 92 (10) (c) of the Constitu- 
tion Act, 1867, that works are for the general advantage of Canada,® 
and, second, of declarations of an emergency used by Parliament to sup- 
port legislation under the emergency conception of the peace, order and 
good government clause of s. 91. The former declarations are not 
reviewable, and the latter, theoretically, are. However, judicial 
deference to declarations of emergency has been high, and it would seem 
likely that such a degree of deference would persist in respect of declara- 
tions of compelling national economic interest that were included in legisla- 
tion that created general trade regulation. This would, of course, be 
especially so if there were an express recognition in the constitutional text 
of such a declaratory power, but the proposal under consideration is 
premised entirely on judicial elaboration of mediating principles that would 
include judicial creation of the test that a declaration of compelling national 
interest for uniformly applied economic regulation should normally end 
the operation of provincial paramountcy. 

In the context of judicially created interpretive rules, it is conceivable 
that courts could be satisfied of the presence of a compelling national inter- 
est even without express statutory language to that effect; and, when there 
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was clear evidence that it was Parliament’s intention to have its scheme 
apply against provincially mandated economic and social structures, judges 
would need to be satisfied that there was insufficient evidence supporting 
the claim that it was necessary to disrupt established provincial patterns. 
However, in respect of this latter interpretive rule, it should be remembered 
that the emergency conception of the federal residual power is also a 
judicial construct and that Canadian courts have not taken an active role 
in ensuring that parliamentary use of the concept has been fully war- 
ranted.” In fact, in instances in which a court became satisfied that 
Parliament truly thought that universal application of its policy was essen- 
tial, it would be a brave court that undertook fully to re-examine that con- 
clusion and to substitute its own opinion. This is not to say that colourable 
or underhanded uses of a compelling national interest standard would not 
be subject to court interference.® In the application of basic constitu- 
tional norms, courts are not likely to abandon their ultimate authority 
to determine the real quality of challenged governmental conduct or allow 
themselves to be governed by mere legislative or executive stipulation that 
an essential constitutional condition has been satisfied.® 


Operation of Provincial Paramountcy 


Apart from the exercise of Parliament’s power to override provincial 
legislation that sets up schemes to regulate, restrict or encourage economic 
activity, such legislated schemes will not be touched by inconsistent federal 
legislation establishing standards for economic activity. The question that 
arises with respect to this degree of provincial paramountcy, or provin- 
cial immunity, is whether it should be available only in respect of schemes 
that are in place at the time the federal, general trade legislation comes 
into force. Should provincial economic structures that are created after 
a valid federal trade policy has been put in place, and that are inconsis- 
tent with it, not enjoy a provincial constitutional classification and not 
prevail over the federal policy? 

There are reasons why the appropriate mediating principle between con- 
flicting federal and provincial schemes should be that provincial economic 
or trading arrangements created subsequent to the federal policy invariably 
be struck down. In the first place, even when Parliament has not implicitly 
or explicitly represented an aspect of its economic program to be vital and 
to demand universal application, provincial arrangements which, when 
enacted, are known to be in conflict with federal economic goals, could 
reasonably attract the characterization of trade regulation. Furthermore, 
it might be undesirable if Parliament, having failed to declare that its 
policies must prevail for reasons of compelling national interest, signal- 
led that non-conforming provincial practices would be tolerated and then 
— on discovering that there is a growing number of provincial schemes 
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that deviate from national trade policies — was forced to change the legisla- 
tion to mandate universal application of its policy. This would be unfor- 
tunate if the result of the potential added legislative burden produced by 
such a principle were to be that Parliament would be induced to use the 
compelling-national-interest terminology indiscriminately in all of its 
economic regulatory legislation. This might be a particularly powerful 
temptation in light of the difficulty experienced by recent governments 
in controlling the legislative timetable. In addition, it would be unfair if 
traditional provincial schemes were to fall prey to parliamentary declara- 
tions once the latter were induced by the appearance of new non- 
conforming provincial regulations. A province’s choosing to pass legisla- 
tion conflicting with federal policy would become the indirect cause of 
the overturning of other provinces’ economic management shemes that 
had been established prior to the federal law. 

Notwithstanding the strength of these arguments, it would be better if 
the mediating principle developed to deal with legislative conflict were to 
be that any provincially mandated economic arrangement be immune from 
the operation of federal rules governing trading activity. There are four 
reasons for this. First, it would be a pity to induce provinces to maintain 
economic regimes that are outmoded and inappropriate on the ground 
that federal legislation enacted since the establishment of the now obsolete 
regime precluded the development of substitute schemes. Furthermore, 
in many cases it would be impossible to tell whether the provincial scheme 
was simply undergoing amendment and minor revision, in which case the 
constitutional immunity for it would continue, or was, in effect, being 
repealed and replaced, in which case the immunity from federal standards 
would be lost. 

Second, it would likewise be a mistake to develop mediating principles 
that caused both federal and provincial governments to rush to legislate. 
Under a mediating principle based on the temporal priority of conflicting 
pieces of legislation, the incentive to create quickly both large federal 
regulatory regimes and many special provincial marketing arrangements 
could lead to the disaster of widespread, poorly conceived and unnecessary 
regulation of trade activity. 

Third, the requirement that provincial market schemes be created prior 
to federal regulatory legislation in order to be immune is unnecessary in 
light of Parliament’s capacity to respond to unacceptable levels of exemp- 
tion from its standards. Parliament’s power to override provincial schemes 
through the use of its declaratory power obviates the need to provide a 
guaranteed field of operation. 

Finally, and most important, the great contribution of provinces in the 
Canadian federal system is that they are the units of government that have 
the greatest incentive to engage in regulatory innovation and experimen- 
tation. The pressures on provincial governments to respond to local and 
regional economic problems are considerable. The stream of regulatory 
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initiative that provinces have provided ought to continue. When new pro- 
vincial regulation becomes too costly for the nation, Parliament, under 
this doctrinal scheme, may respond. In the meantime the multifaceted 
effort to fashion strong and efficient regional economies is permitted to 
continue. Hence, in terms of rationality and in terms of realizing the fun- 
damental virtue of permitting competition in the accommodation of 
political interests, it is preferable to permit provincial paramountcy to 
operate in respect of all expressly legislated economic regimes, unless 
Parliament has chosen to insist on the primacy of its economic goals over 
all other governmental schemes. 


Constitutional Antecedents 


The last matter to be considered concerns antecedents for the develop- 
ment of sets of mediating principles of this sort in constitutional inter- 
pretation. In the first place, the doctrine of federal paramountcy is itself 
a judicial construct not specifically mandated in the text of the Constitu- 
tion Act, 1867. However, it is a principle needed to deal with an inter- 
pretive phenomenon not generally recognized at the original point of enact- 
ment — the problem created when legislative arrangements can be 
characterized as being just as much in relation to a federal matter as to 
a provincial matter. 

Apart from being a rule in a situation in which some rule is necessary, 
federal paramountcy tracks the rule that is textually established in those 
cases in which concurrent jurisdiction is expressly created.’° Further- 
more it catches the tone of primacy of federal authority, which is 
established by the concluding words of s. 91.’! However, it is important 
to note that the concluding words of s. 91 do not expressly present a rule 
of federal paramountcy in situations of concurrent jurisdiction. The con- 
cluding words of that section are literally directed to the enterprise of defin- 
ing exclusive jurisdictions and not to the problem of resolving conflict 
in concurrent jurisdictions. Hence, the traditional rule of federal para- 
mountcy is the product of, first, the need to develop some principle for 
mediating between competing claims and, second, the desire to reflect basic 
structures of the Constitution Act. Likewise, the mediating principles sug- 
gested in this paper are legitimated, first, by functional necessity to generate 
a more elaborate constitutional jurisprudence than has hitherto been in 
place and, second, by their appropriateness in terms of what the constitu- 
tional text and Constitutional history suggest about honouring realms of 
provincial autonomy. There is a third point of legitimation: these inter- 
pretive principles provide the surest way to respect the basic structure of 
federal balance which is created by ss. 91 and 92 in respect of legislative 
powers (and which is matched in respect of judicial powers by ss. 92(14) 
and 96 of the Constitution Act). 
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Other instances of judicial creativity may be cited. Arguably, the gradual 
elaboration of the content of the separation of powers doctrine culminating 
in McEvoy” is an example of the court developing constitutional norms 
based on sparsely outlined structures.’? A further instance is the judicial 
development of a tolerance for legislative schemes that encroach on the 
jurisdictions of the other level of government when those encroachments 
are necessary to the integrity of a particular scheme. Another way of view- 
ing this judicial strategy is that the court will permit constitutional 
encroachments in legislation when the challenged scheme represents the 
least drastic means of achieving an otherwise valid objective. An example 
of this interpretative process can be seen in the Supreme Court of Canada’s 
decision in A.-G. Ont. v. Barfried Enterprises.’* In that case, the Ontario 
legislature’s attempt to provide remedies for exploitive credit transactions 
was challenged because one of the forms of market exploitation for which 
the legislative remedy was available was exorbitant interest rates. The 
earlier case of A.-G. Sask. v. A.-G. Can.’ had clearly established that 
relief against interest payments was not within the provincial domain 
merely because the credit transactions were in relation to commodities and 
activities that fell within the provincial jurisdiction and were vital to pro- 
vincial interests. However, relief against high interest rates by way of 
substituting more reasonable rates was allowed in Barfried, notwithstand- 
ing the placing of interest under federal jurisdiction by s. 91(19) of the 
Constitution Act, 1867, since the primary element of the legislative scheme 
(the regulation of contracts for the lending of money) was within provin- 
cial competence. The treatment of interest rates and interest payments in 
the provincial statute was a tolerable encroachment because it was an 
encroachment needed to maintain the integrity of the borrower protec- 
tion scheme. ’® 

Another example of the willingness of the Supreme Court of Canada 
to refine constitutional principles in order to produce a more adaptive 
jurisprudence is found in the decision in Fulton v. Energy Resources Con- 
servation Board and Calgary Power Ltd."’ Chief Justice Laskin, writing 
for the Court, upheld the constitutional authority of Alberta’s Energy Con- 
servation Board to issue a permit to construct an electrical transmission 
line to the Alberta-British Columbia border to be connected with a trans- 
mission line in British Columbia. It is clear that regulatory authority 
over interconnecting works, such as the proposed power line, belongs to 
the federal level. It is also clear that, normally, this jurisdiction is con- 
sidered to be exclusively federal.’ Notwithstanding, in this case Chief 
Justice Laskin ignored the implications of the case law, which had 
recognized exclusive federal authority, and decided that since in the cir- 
cumstances of the actual case there was no existing federal regulatory 
authority, the provincial permit granting regime should operate. The novel 
cast to constitutional doctrine that this result illustrates was underscored 
by the confusing observation that there was ‘‘no operative federal legisla- 
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tion to underscore exclusiveness or to support federal paramountcy.’’”? 
The chief justice went on to state: ‘‘Although exclusiveness may arise even 
in the absence of federal legislation, I do not regard the situation presented 
here as providing a basis for its assertion.’’®° By these passages Chief 
Justice Laskin avoided finding that the jurisdiction in question in this case 
was concurrent and, at the same time, avoided the consequences of find- 
ing exclusive federal power.®! This decisional strategy is not to be 
scorned, however, as it reveals a number of doctrinal virtues. In the first 
place it allows provincial regulation over a matter with which Parliament 
has not shown an interest in dealing. In the second place, the regulatory 
objective of the province (controlling the location of high voltage transmis- 
sion lines) is patently desirable and is highly suitable for provincial regula- 
tion. Finally, since the decision is not based on concurrent regulatory 
authority, a provincial regulatory regime that was more restrictive (or 
defeating of the interconnecting enterprise) would not necessarily have 
to be tolerated even in the face of continued regulatory abstinence by 
Parliament. These features of the decision were available only through 
judicial adaptation of the mediating principles traditionally at play in Cana- 
dian constitutional law. 

The Barfried and Fulton cases are, therefore, evidence that Canadian 
courts have sometimes been willing to generate norms for the interpreta- 
tion of constitutional powers that produce a reasonable allocation of 
authority measured both by the need for coherent and effective regula- 
tion and the need to maintain the basic federal structure. 

Likewise, it is reasonable to assume that if the context of economic 
regulation has changed to place new importance on national regulation 
designed to promote efficient players in the marketplace, then reconstruc- 
tion of the methods of constitutional interpretation and application are 
within the best traditions of our constitutional law. A set of principles 
for resolving constitutional conflict in a way which permits general 
coherent regulation, which is not tied to interprovincial marketing pat- 
terns and which respects provincial plans to generate rational provincial 
economic development and activity, is within our grasp under present con- 
stitutional arrangements. 


New Constitutional Theory in the Making 


The 1983 decision of the Supreme Court of Canada in A.-G. Can. v. Can. 
National Transportation’? was concerned primarily with the troubling 
constitutional question of which level of government has jurisdiction over 
criminal prosecutions. The precise issue raised by this case was which level 
had prosecutorial authority in respect of offences under the Combines 
Investigation Act. The operating assumption in Canadian law had been 
that the prosecution of federal offences enacted under Parliament’s 
criminal law power was the responsibility of provincial attorneys general. 
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That assumption was challenged by the federal government in its argu- 
ment in the 1979 case of R. v. Hauser.®? However, in that case the 
Supreme Court of Canada neither upset nor confirmed this assumption. 
The challenge to provincial prosecutorial authority over criminal offences 
in that case was side-stepped by the Court’s finding that the offences in 
question, offences under the Narcotic Control Act,*4 were an exercise of 
Parliament’s authority arising under the peace, order and good govern- 
ment clause of s. 91 and were not, in fact, criminal offences. The same 
challenge to the assumption of provincial authority was again made in 
the Canadian National Transportation case, and it was generally thought 
that avoidance of the issue would not be so easy, since there had been 
a number of cases which had established that legislative authority to create 
the offences found in the Combines Investigation Act arose under Parlia- 
ment’s criminal law power.®> The majority decision in the case, written 
by Chief Justice Laskin, did, in fact, confirm those previous cases; the 
offences of the Combines Investigation Act were held to be exercises of 
criminal law. The majority went on to hold in this case and in the compa- 
nion case of R. v. Wetmore®® that prosecutorial authority over criminal 
offences was not within the jurisdiction of provinces under s. 92(14): ““The 
Administration of Justice in the Province. . .’’ but fell within federal 
authority under s. 91(27): ‘‘The Criminal Law, except the Constitution 
of Courts of Criminal Jurisdiction, but including the Procedure in Criminal 
Matters.’’°’ 

Had the decision stood at that point, it would have been of no interest 
to the process of elaborating an understanding of the constitutional 
arrangement over economic regulation. However, Mr. Justice Dickson 
wrote a concurring opinion in which he held that the Combines Investiga- 
tion Act is valid federal legislation under both the criminal law power and 
the federal trade and commerce power under s. 91(2). It followed from 
this finding, and the holding in the Hauser case, that prosecutorial author- 
ity over Combines Investigation Act offences fell to the federal govern- 
ment. However, what is important in Mr. Justice Dickson’s decision is 
his elaboration of the federal trade and commerce power and his 
demonstration of how it supports general trade regulation such as that 
found in the Combines Investigation Act. It is that portion of this opin- 
ion which needs closer examination. Such examination shows that virtu- 
ally all of the elements of the mediating principles sketched in the earlier 
sections of this paper were touched upon, albeit lightly, by Mr. Justice 
Dickson. 

The opinion on this issue contains ten distinct passages that show the 
process by which the present understanding of the competing trade powers 
were arrived at and, further, demonstrate how this understanding can be 
modified to produce a sounder jurisprudence in the area of trade regula- 
tion. The ten passages are set out below with a short commentary follow- 
ing each. 
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1. In deciding how much ought to be subtracted from the full literal mean- 
ing of s. 91(2) in order to preserve proper constitutional balance between 
the federal government and the provinces the Courts have developed 
a number of indicia of the respective federal and provincial 
competences.°8 


Commentary This passage reveals that sheer literalism is not appro- 
priate, at least with respect to the interpretation of the trade powers of 
the Constitution Act, 1867, and that preservation of the federal structure 
created by the Constitution requires mutual modification of the literal 
meaning of the heads of power. 


2. The difficult underlying task facing a court determining the constitu- 
tional status of federal economic regulation is, without passing on the 
substantive merits of the legislation, to assess whether and how far it 
encroaches on the degree of local autonomy contemplated by the Con- 
stitution. It is not surprising that the tenor of what constitutes such 
an encroachment has varied over time.®? 


Commentary Clearly the devices that the Judicial Committee of the 
Privy Council and the Supreme Court of Canada have used for ascribing 
constitutional meaning are not unalterable. It is worth noting that 
Mr. Justice Dickson does not simply state that those legislative schemes 
that have constituted an encroachment have varied over time, but rather 
that the tenor of what has constituted an encroachment has varied. By 
this, he means that the way of thinking about balancing the competing 
heads of power has been subject to alteration and revision. This, of course, 
is certainly true with respect to the regulation of interprovincial trade in 
commodities.” The tests for tolerable encroachment in this area have 
become considerably less stringent over the years. It has not been true 
in respect of what is permissible under ‘‘general regulation of trade.’’ This 
claim by Mr. Justice Dickson of the potential for varying conceptions of 
constitutional norms sets the scene for adaptation in our constitutional 
jurisprudence with respect to general trade. 


3. If every economic issue that could be characterized as a ‘‘question of 
general interest throughout the Dominion’’ were to fall under federal 
competence by virtue of s. 91(2), then the extent of the power would 
be on a literal reading of the words ‘‘regulation of trade and commerce’’ 
alone. There is hardly an economic issue which if only by virtue of 
its recurrence in locations around the country could not be characterized 
as a matter of general interest throughout the Dominion.?! 


Commentary This passage reveals the nature of the historically domi- 
nant judicial anxiety with respect to ascribing content to the trade and 
commerce power apart from the regulation of interprovincial and inter- 
national trade. Since there is no readily apparent limitation to the idea 
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of ‘‘general regulation of trade,’’ giving it any meaning at all runs the 
risk of obliterating provincial powers over trade and economic activity. 


4. (iii) Regulating the Contracts of a Particular Business or Trade.” 


Commentary This is a title of a portion of Mr. Justice Dickson’s opin- 
ion and reveals the nature of the chief analytical device used to check the 
application of the general trade power. In this portion of the opinion he 
shows how federal regulation, which can be seen to be the regulation of 
a single trade or industry, notwithstanding that the regulation is expressed 
in more general terms, has failed to pass constitutional muster. 


5. Every general enactment will necessarily have some local impact, and 
if it is true that an overly literal conception of ‘‘general interest’’ will 
endanger the very idea of a local, there are equal dangers in swinging 
the telescope the other way around. The forest is no less a forest for 
being made up of individual trees.” 


Commentary Mr. Justice Dickson reveals the potential fallacy of the 
limitation that has been imposed upon the ‘‘general regulation of trade’’ 
power of s. 91(2). All legislative schemes that are not self-executing (and 
in economic regulation it would be typical that regulatory schemes would 
require administration of some sort) will depend on a series of individual 
applications that will invariably have local impact. That the implementa- 
tion of a general scheme will consist of a series of individual and local 
applications directed to a particular enterprise or economic activity can- 
not by itself be reason to disqualify the legislative scheme as invading a 
provincial head of power. 


6. Were that the test, then no economic legislation could ever qualify under 
the general trade and commerce power. Such a conception is merely 
the obverse of the equally unacceptable proposition that economic 
legislation qualifies under the general trade and commerce rubric merely 
because it applies equally and uniformly throughout the country.” 


Commentary What is established here is the need for the development 
of a new analytical device for achieving a balanced federal arrangement 
for the exercise of economic regulatory powers. 


7. A different situation obtains, however, when what is at issue is general 
legislation aimed at the economy as a single integrated national unit 
rather than as a collection of separate local enterprises. Such legisla- 
tion is qualitatively different from anything that could practically or 
constitutionally be enacted by the individual provinces either separately 
or in combination. ... The line of demarcation is clear between 
measures validly directed at a general regulation of the national 
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economy and those merely aimed at centralized control over a large 
number of local economic entities.?° 


Commentary What is clear is that there is a qualitative test for any 
legislation that purports to be valid under Parliament’s trade and com- 
merce power. The test, as suggested by Mr. Justice Dickson in the last 
sentence of the above extract, is that the idea behind the regulation must 
be one of general appropriateness regardless of region or particular 
economic activity. 


8. To this list [of indicia of general trade] I would add what to my mind 
would be even stronger indications of valid general regulation of trade 
and commerce, namely (i) that the provinces jointly or severally would 
be constitutionally incapable of passing such an enactment, and (ii) 
that failure to include one or more provinces or localities would jeopar- 
dize successful operation in other parts of the country.” 


Commentary Mr. Justice Dickson cited the indicia suggested by Chief 
Justice Laskin in MacDonald v. Vapor Canada Ltd.”’ that exercises of 
the national regulatory power required surveillance by a regulatory agen- 
cy. He also added the test that the provinces not jointly or severally be 
able to pass the desired regulatory legislation. These indicia seem sensible 
and unremarkable. However, the next indicium is troublesome for the 
thesis of this paper. It suggests that any operation of provincial para- 
mountcy, even an operation as constrained as that described in this paper, 
would be inconsistent with the precondition for general trade power, which 
is that any nonconformity within provinces would jeopardize the regulatory 
scheme. The passage may not, however, be as fatal to the set of mediating 
principles devised in this paper as first appears. In the first place, the range 
of exemption from the scheme alluded to in the passage is the removal 
from the application of the federal scheme of a whole province or whole 
provinces. Under the scheme suggested in this paper, provincial para- 
mountcy would exempt from the operation of the federal scheme only 
precise economic arrangements created by provincial legislation. Therefore, 
it is not as if the total of a province’s economy would escape from the 
regulatory ambitions of Parliament. Only particular, legislatively recog- 
nized, trading activities — for example, the delivery of professional legal 
services or the sale of natural gas — would not be subject to the federal 
scheme. In the second place, the test advanced by Mr. Justice Dickson 
does lend support to the proposition that the central question to be asked 
in relation to the scope of application (and the range of possible exemp- 
tions) to any federal economic regulatory scheme is the cost of non- 
inclusion (or exemption) to the integrity of the scheme. This is precisely 
what is at the heart of the mediating principles suggested in this paper. 
If an exemption for an existing provincial economic arrangment would 
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not jeopardize the operation of the federal scheme, then it should be 
allowed. If it would jeopardize such a scheme, then Parliament is free 
to indicate that universal application is a significant element of its scheme, 
and no exemptions would be allowed. 


9. The above does not purport to be an exhaustive list nor is the presence 
of any or all of these indicia necessarily decisive.”8 


Commentary This passage underscores the fluid nature of the con- 
stitutional principles being developed to bring rational constitutional 
organization to this area. For Mr. Justice Dickson the indicia of the 
previous paragraph were by no means final; more sophisticated elabora- 
tion of mediating principles is not foreclosed and is, in fact, invited. More 
to the point, it is clearly in Mr. Justice Dickson’s contemplation that this 
further elaboration is one that will take place through the operation of 
constitutional adjudication. It would be institutionally unusual for a justice 
of the Supreme Court to suggest constitutional amendment. It is clear that, 
in the context of constitutional powers over the economy, Mr. Justice 
Dickson does not consider developments that would support a wider range 
of federal regulatory jurisdiction to be at all dependent upon constitu- 
tional amendment. 


10. The basis of these inclusions and exclusions [of trading activity from 
the application of the Combines Investigation Act] cannot be said to 
be the moral or ethical quality of the acts in question. The purpose 
of these specifications seems to be to include the kinds of acts and 
agreements that are considered to have economically harmful conse- 
quences while ignoring the same kinds of acts and agreements when 
their consequences are beneficial or at least domestically harmless.”? 


Commentary Although, in this passage, Mr. Justice Dickson is talk- 
ing about the basic regulatory idea behind the Combines Investigation Act, 
the passage does reveal that, in his opinion, federal economic regulation 
will not necessarily be general and uniform. It follows from this descrip- 
tion that there is no constitutional requirement that exercises of federal 
authority be uniformly applied. As indicated earlier in this paper, there 
are both good and bad trade discriminations, good and bad provincial 
economic development policies, and good and bad restraints on free trade; 
the Constitution cannot be read as conveying the message that all impedi- 
ments to a truly free market imposed by provincial regulation are con- 
trary to constitutional value. Clearly, Mr. Justice Dickson’s description 
of the Combines Investigation Act cannot be raised to the level of con- 
stitutional theory, but it is fair to draw from this passage judicial recogni- 
tion that uniformity in trade regulation is not an unquestioned value. Just 
as the Combines Investigation Act can be seen as sensitive to economic 
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context, there is no reason why the application of the constitutional divi- 
sion of powers may not be similarly sensitive. The point in respect of this 
passage is that the economic sophistication that underlies it will also inform 
judges when they undertake the important task of reconstituting the powers 
to regulate economic activity. There can be no ready assumption that any 
set of mediating principles which allows for exemption, deviation or diver- 
sity is contrary to the ideas of constitutional ordering found in the Act 
of 1867. 

Although the decision of Mr. Justice Dickson in Canadian National 
Transportation is the decision of only a minority of the Supreme 
Court,! it represents a way of thinking about the relationship between 
provincial authority over economic development and the federal trade and 
commerce power that promises great opportunity. for enhanced federal 
regulatory authority. Futhermore, it does so while leaving open the door 
for further principles of constitutional interpretation that do not threaten 
the basic constitutional structure underlying Canadian political life, a struc- 
ture which has been so assiduously preserved for well over 100 years and 
which, by its facilitation of innovation and competition, has been a strong 
contributor to national economic health. 


Notes 


This study was completed in February 1985. 


1. In the case of the liquor trade the federal power to create zones of prohibition recognized 
in Russell v. The Queen (1881-82), 7 App. Cas. 829 (J.C.P.C.), was conditioned in 
the later case of Attorney General of Ontario v. Attorney General of Canada (the Local 
Prohibition case), [1896] A.C. 348 (J.C.P.C.), by the statement that federal regula- 
tion reached local matters (i.e., the liquor trade) only when the matter ‘‘attain[ed] such 
dimensions as to affect the body politic of the Dominion ... ”’ (at p. 361). 


2. Federal regulation of the wartime and postwar economy, the validity of which was 
recognized in Fort Frances Pulp and Paper Co. v. Manitoba Free Press (1923), A.C. 
695 (J.C.P.C.), was restricted to taking measures to meet grave emergencies ‘‘such 
as that arising out of war...’ (at p. 705). See also Re Board of Commerce Act, 
1919 [1922], 1 A.C. 191 (J.C.P.C.) for an instance of severe restrictions placed on 
federal wartime regulation. 

3. In The King v. Eastern Terminal Elevator Co., [1925] S.C.R. 434, federal legislation 
regulating the grain trade was struck down as violating provincial legislative powers 
notwithstanding that most of Canada’s grain production was sold outside the provinces 
in which it was grown. Duff J., through quoting counsel for the Government of Canada, 


reported that ‘‘ . . . the trade in grain is largely an external trade (between seventy 
and eighty percent, apparently, of the grain produced in the country is exported)’’ (at 
p. 446). 


4. For a telling account of the power of local culture and local political identification 
during the first decades of Canadian Confederation, see J.A. Corry, My Life and Work: 
A Happy Partnership (Kingston: Queen’s University Press, 1981). Corry describes his 
place of growing up as an ‘‘independent republic’’ whose ‘‘citizens had to rely on 
themselves almost completely and were little subject to outside intervention. ... We... 
were free of the present day corroding resentment about decisions that affect us inti- 
mately and deeply being made by distant authorities whom we do not know, have no 
direct effective control over, and no power to warn off”’ (at p. 23). 
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16. 


64 


. Evidence of the irreconcilability of specific visions of the new nation of Canada is pro- 


vided in the historical essay on the role of the British colonial secretary in the drafting 
of the British North America Act, 1867. See P. B. Waite, ‘‘Edward Cardwell and Con- 
federation’’ (1962), 43 Canadian Historical Review 1, reprinted in Confederation, edited 
by Ramsey Cook (Toronto: University of Toronto Press, 1967), p. 23. 


. Concepts as a term to describe constitutional values, is suggested by Ronald Dworkin. 


He emphasizes the distinction between concepts and specific conceptions pointing out 
that ‘‘‘vague’ constitutional clauses’’ should be read ‘‘as representing appeals to the 
concepts they employ. . . .”’ See R. Dworkin, Taking Rights Seriously (Cambridge: 
Harvard University Press, 1977), pp. 133-37. 


. An extremely ambitious account of what it means to look for the ‘‘deeper,’’ historical 


significance of constitutional texts is found in R. Cover, ‘‘Foreword: Nomos and Nar- 
rative’’ (1983-84), 97 Harv. L.Rev. 4. 


. For a description of structuralist constitutional jurisprudence under the United States 


Constitution, see Charles Black, Structure and Relationship in Constitutional Law (Baton 
Rouge: Louisiana University Press, 1969), pp. 3-32. 


. See, e.g., the judgments of Duff C.J. in Re Alberta Legislation, [1938] S.C.R. 100 


at pp. 132-37, and Rand J. in Saumur v. City of Quebec, [1953] 2 S.C.R. 299 at pp. 
329-33. 


. [1951] S.C.R. 887 at pp. 916-25. 
i 
F2: 


[1954] A.C. 541 (J.C.P.C.). 


Admittedly these notions were not explicitly developed by Lord Porter in his decision 
in Winner, ibid. However, the constitutional prescription against treating interconnect- 
ing enterprises as indivisible is a clear theme of his opinion, as it was in Lord Mac- 
naghten’s opinion in Toronto Corp. v. Bell Telephone Co. of Can., [1905] A.C. 52 
(J.C.P.C) on which Lord Porter relied. 


. Recognizing that the identification of specific instances of weak constitutional inter- 


pretation is perhaps both insidious and unfair, I would nevertheless mention the con- 
clusory opinion of Martland J. in Carnation Co. Ltd. v. Quebec Agricultural Marketing 
Board, {1968] S.C.R. 238, and the long but unilluminating opinion on the scope of 
provincial jurisdiction over the administration of justice in the province, of Laskin 
C.J. in A.-G. Can. v. Can. National Transportation Ltd. (1983), 3 D.L.R. (4th) 16 
(oC Cr 


For a description of the intellectual limits associated with the ideology of legalism, 
see Judith Shklar, Legalism (Cambridge: Harvard University Press, 1964), pp. 1-28. 


The consequence of finding a constitution to be a legal document was first articulated 
by Chief Justice John Marshall of the United States Supreme Court in Marbury 
v. Madison, 5 U.S. (1 Cranch) 137 (1803). 


A recent example of literalist, non-purpose interpretation is Province of Manitoba v. 
Air Canada, [1980] 2 S.C.R. 303, in which the meaning of ‘‘Direct Taxation within 
the Provinces. . .’? under s. 92(2) of the Constitution Act, 1867, is applied in a man- 
ner detached from consideration of the intended role of the provincial taxing power, 
as well as from the leading authority in this area, Bank of Toronto v. Lambe (1887), 
12 App. Cas. 575 (J.C.P.C.). For a criticism of the Air Canada decision see James 
MacPherson, ‘‘Developments in Constitutional Law: The 1979-80 Term’’ (1981), 2 
Supreme Court L.R. 4 at pp. 98-99. 


. See Philip Bobbitt, Constitutional Fate: Theory of the Constitution (New York: Oxford 


University Press, 1982), pp. 93-124, for a description of the interpretational significance 
of considering constitutions to be ethical documents, by which Bobbitt means that con- 
stitutions are expressive of a nation’s fundamental character (at pp. 94-95). 


. Examples of the Constitution being changed in order to meet new social and political 


realities are the Constitution Act, 1940, adding para. 2A: ‘‘Unemployment Insurance”’ 
to s. 91, and the British North America Act, 1951 (repealed by the Constitution Act, 
1982), replaced with Constitution Act, 1964, conferring jurisdiction over ‘‘Old Age 
Pensions’’ on Parliament. 
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See Ivor Jennings, ‘‘Constitutional Interpretation — the Experience of Canada’’ 
(1937-38), 51 Harv. L. Rev. 1: ‘‘The British North America Act, 1867, is a strictly 
businesslike document, it contains no metaphysics, no political philosophy and no party 
politics’’ (at p. 1). 

(1881-82), 7 App. Cas. 96 (J.C.P.C.). 

Ibid., at p. 112. 

Ibid., at p. 113. 

[921A 3304 ).C.P.C.). 

Ibid., at p. 344. 

3 Edward 7, c. 58. 

Supra, note 3. 

2 George 5,.c. 27. 

Supra, note 3, at pp. 453-54. 

[1916] 1 A.C. 588 (J.C.P.C.). 

Ibid., at p. 596. 
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[1951] A.C. 330 (J.C.P.C.). 

Ibid., at p. 340. 

[1937] A.C. 405 (J.C.P.C.). 

Ibid., at p. 417. 

(1979), 110 D.L.R. (3d) 564 (S.C.C.). 

R.S.C. 1970, c. F-27. 

Supra, note 37, at p. 626. 

Case authority in the trade and commerce area has established that very little jurisdic- 
tional overlap is recognized. In other words, little scope has been given, in this area 
of constitutional adjudication, to the concept of concurrent legislative powers. Displace- 
ment of any provincial jurisdiction over matters within the federal sphere of trade and 
commerce was demonstrated in the Supreme Court of Canada decisions in Can. Indus- 


trial Gas & Oil Ltd. v. Govt. of Sask., [1978] 2 S.C.R. 545, and Central Can. Potash 
Co. Ltd. v. Govt. of Sask., [1979] 1 S.C.R. 42. 


The Supreme Court of Canada had already decided that the trade and commerce power 
could not sustain the legislative establishment of standards of trading activity. See Mac- 
Donald v. Vapor Can. Ltd., [1977] 2 S.C.R. 134. 


Supra, note 40. 
Ibid. 


The discussion of the current Canadian economic context in this section is drawn largely 
from Debra Simpson, ‘‘Water Tight Compartments Spring Leaks: Towards a Re- 
Thinking of the Court’s Role in Economic Regulatory Activity’? (Kingston: Faculty 
of Law, Queen’s University, unpublished LL.B. major research paper, 1984). See also 
Michael Jenkin, The Challenge of Diversity: Industrial Policy in the Canadian Federation 
(Ottawa: Science Council of Canada, 1983), and A.E. Safarian, Canadian Federalism 
and Economic Integration (Ottawa: Information Canada, 1974). 


Such a proposal was made by the Government of Canada during the federal-provincial 
constitutional negotiations which took place during the summer of 1980. The federal 
position on constitutional reform with respect to the amendment to confer jurisdic- 
tion over competition on Parliament, is discussed in Roy Romanow, John Whyte and 
Howard Leeson, Canada ... Notwithstanding: The Making of the Constitution 
1976-1982 (Toronto: Carswell/Methuen, 1984), p. 70. 


[1982] /2'S:C.R.307. 


One view of the conditions under which provincial legislation is allowed to co-exist 
with federal legislation in concurrent areas is described by Rand J. in Johnson v. 
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A.-G. Alta., [1954] S.C.R. 127. Rand J.’s description, although expressed purposive- 
ly in terms of the need for provincial legislation not to weaken or confuse the enforce- 
ment of federal law, falls within the dominant sense of the operation of federal para- 
mountcy. That sense is that, apart from direct operational conflict, provincial law in 
a concurrent field will be allowed to operate. Under this view of the operation of para- 
mountcy it could be that provincial legislation would not need to fit with, or comple- 
ment, federal policies; provincial legislation would need only not confound federal 
economic strategy. 

However, another sense of how concurrency operates, how laws from the two 
legislative levels should be reconciled, is possible. This view is that provincial law is 
either not appropriate at all once the federal government has legislated with repect to 
a matter, or, at least, must be supportive of the same general goals. 

The former narrow notion of federal paramountcy has been developed almost entirely 
in respect of exercises of Parliament’s criminal law power. Insofar as this head of power 
has been seen more as an instrumental head of power and less as a substantive head 
of power, it makes sense that Parliament’s exercise of it not readily be allowed to displace 
substantive provincial regulatory policies. However, legislation enacted under other 
heads of federal power, such as the peace, order and good government clause, or pro- 
posed new federal economic powers, could be seen as requiring greater protection against 
the effects of provincial regulation than the narrow idea of paramountcy allows. This 
account of shifting conceptions of how federal paramountcy works might explain that 
part of the judgment of Rinfret C.J. in Johannesson v. Mun. of West St. Paul, [1952] 
1 S.C.R. 292, in which he decided that the general statement of ministerial respon- 
sibility in the Aeronautics Act, R.S.C. 1927, c. 3, as am., occupied the entire field 
of aeronautics and eliminated any provincial legislation (at p. 303). It should, however, 
be noted that the legislation in that case expressed a clearer intent to occupy the whole 
field than might normally be found in legislation passed under an expanded head of 
power over economic regulation. Nevertheless, it is not beyond reasonable specula- 
tion to recognize the possibility that the mediating principles that would be developed 
in respect of concurrent federal and provincial powers over economic regulation would 
differ from traditional notions of how concurrency works, and that new principles might 
develop which would require provincial law to fit with, or track, federal policies. 
The proposed constitutional text in respect of powers over the economy proposed by 
the federal government during 1982 is discussed in Romanow, Whyte, and Leeson, 
Canada ... Notwithstanding, supra, note 45, pp. 68-73. See also, Thomas J. 
Courchene, ‘‘Analytic Perspectives on the Canadian Economic Union”’ in Federalism 
and the Canadian Economic Union, edited by M.J. Trebilcock et al. (Toronto: Ontario 
Economic Council, 1983), at pp. 51-5S. 

A proposal for the constitutional creation of an intergovernmental agency for monitoring 
economic regulation is discussed in Richard Simeon, ‘‘Some Observations on the ‘Powers 
over the Economy’”’ (Kingston: Queen’s University, Institute of Intergovernmental 
Relations, unpublished paper, 1980). 

Supra, note 41. 

Trade Marks Act, R.S.C. 1970, c. T-10, s. 7 (e). 


See Toronto Electric Commissioners v. Snider, [1925] A.C. 396 (J.C.P.C.), at pp. 
412-14. 


See Re Board of Commerce Act, 1919, supra, note 2, at p. 198. 


See, e.g., Johannesson v. Mun. of West St. Paul, [1952] 1 S.C.R. 292, and Munro 
v. National Capital Commission, [1966] S.C.R. 663. 


R.S.C. 1970, c. C-23, as am. 
(1972), 33 D.L.R. (3d) 434 (F.C.A.). 
Supra, note 51. 


Supra, note 41, at p. 158. It should be noted that because misleading advertising is 
analogous to fraud, it could, in any event, be supported under Parliament’s criminal 
law power under s. 91 (27) of the Constitution Act, 1867. 

This purpose of constitutional review was implicitly expressed by Viscount Sankey in 
Henrietta Muir Edwards vy. A.-G. Can., [1930] A.C. 124 (J.C.P.C.). In this case the 
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constitutional provision relating to membership of the Senate was read to permit the 
appointment of women notwithstanding that women would not have been considered 
to be qualified for appointment in 1867. This result was reached by seeing the textual 
provisions relating to the legislative branch as reflecting, above all, the conditions of 
responsible government and responsibility which, by the late 1920s, women enjoyed. 


For a full discussion of aspect analysis in constitutional law, see William R. Leder- 
man, ‘“The Balanced Interpretation of the Federal Distribution of Legislative Powers 
in Canada” in The Future of Canadian Federalism, edited by P.A. Creapeau and C.B. 
MacPherson (Toronto: University of Toronto Press, 1965), at pp. 93-100. 


See, e.g., the result in CIGOL, supra, note 40. The background to the challenged legisla- 
tion in CIGOL is discussed in John Whyte, ‘‘A Constitutional Perspective on Federal- 
Provincial Sharing of Revenues from Natural Resources’”’ in Fiscal Federalism and the 
Taxation of Natural Resources, edited by Charles McLure and Peter Mieszkowski (Lex- 
ington, Mass.: D.C. Heath, 1983), at pp. 207-11. 


For an example of a detailed contextual analysis for the purpose of determining the 
limits of a federal power (in this instance, the federal aeronautics power), see the 
judgments of Beetz, J. and Laskin, C.J. in Construction Montcalm Inc. v. Minimum 
Wage Commission, [1979] 1 S.C.R. 754. 


E.g., Canadian Wheat Board Act, R.S.C. 1970, c. C-12, s. 45, declares that “flour 
mills, feed mills, feed warehouses, and seed cleaning mills, whether heretofore con- 
structed or hereafter to be constructed”’ are works for the general advantage of Canada. 
This prospective declaration under s. 92(10)(c) was found to be constitutionally valid 
in Jorgensen y. A.-G. Can., [1971] S.C.R. 725. 


See, e.g., the various Orders in Council made under the War Measures Act, 5 Geo. 
5, c. 2, which were considered in Fort Frances Pulp and Paper Co. v. Man. Free Press, 
supra, note 2. 


For a discussion of the reviewability of declarations of emergency, see Herbert Marx, 
‘*The ‘Apprehended Insurrection’ of October 1970 and the Judicial Function’’ (1972), 
TAB Ge Li Reve 55. 


It is likely that courts have an even greater responsibility to review both the reality 
of a declared emergency and the reasonableness of the legislative response to it 
when challenged legislation abridges rights or freedoms under the Canadian Charter 
of Rights and Freedom. This would seem to be required by the language of s. 1 
of the Charter, ss. 1-34, Constitution Act, 1982. 


An antecedent for a constitutional compelling national interest test is found in pro- 
posals for a new constitutional provision relating to the management of resources that 
were developed during federal-provincial constitutional negotiations held from time 
to time between November, 1978 and February, 1979. For a description of the pro- 
posal see Romanow, Whyte and Leeson, Canada. . . Notwithstanding, supra, note 45, 
pp. 24-29. 


The most notable recent example of judicial deference in the face of a declared ‘‘serious 
national concern”’ are the judgments of a majority of the Supreme Court of Canada 
in Reference re Anti-Inflation Act, [1976] 2 S.C.R. 373. 


Colourable legislation is a recognized form of constitutional invalidity. It describes 
legislation which has the form of legislation that is constitutionally permitted to the 
enacting authority but that, in substance, is in relation to a subject assigned to the 
other level of government. For example, the Supreme Court of Canada held that what 
appeared to be taxation legislation passed by British Columbia was, in light of all the 
provisions, an intolerable burden on the production of minerals that were not pro- 
cessed in British Columbia. Hence the true substance of the legislation was the regula- 
tion of international and interprovincial commerce. See Texada Mines Ltd. v. A.-G. 
BAC.» (1960) S.C. R. 713, 


The courts’ fundamental unwillingness to accept preclusions of their review jurisdic- 
tion is shown by their treatment of legislative privative (or preclusive) clauses. For a 
discussion of judicial response to privative clauses, see Administrative Law: Cases, 
Text and Materials, 2d ed., edited by J.M. Evans et al. (Toronto: Edmond-Montgomery 
Ltd., 1984), pp. 528-31, 535-36. 
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S. 95, Constitution Act, 1867, which creates concurrent legislative jurisdiction in rela- 
tion to immigration and agriculture, concludes by stating: 
. . . any Law of the Legislature of a Province relative to Agriculture or to Immigra- 
tion shall have effect in and for the Province as long and as far only as it is not 
repugnant to any Act of the Parliament of Canada. 
The concluding clause of s. 91, Constitution Act, 1867, states: 
And any Matter coming within any of the Classes of Subjects enumerated in this 
Section shall not be deemed to come within the Class of Matters of a local or private 
nature comprised in the Enumeration of the Classes of Subjects by this Act assigned 
exclusively to the Legislatures of the Provinces. 
McEvoy v. A.-G. N.B. and A.-G. Can. (1983), 148 D.L.R. (3d) 25 (S.C.C.). 
The doctrine of separation of powers had, however, been developed some 27 years 
prior to the McEvoy decision by W. R. Lederman. See William Lederman, ‘‘The In- 
dependence of the Judiciary’’ (1956), 34 Can. Bar Rev. 769 and 1139. 


[1963] S.C.R. 570. 

11949) ASG TIOMCE.G-P IC): 

Supra, note 74, at pp. 557-78. 

(1981), 118 D.L.R. (3d) 577 (S.C.C.). 

See A.-G. Ont. v. Winner, supra, note 11, in which an interconnecting undertaking 
was held to be outside provincial authority. There are a number of additional cases 
which support federal exercises of regulatory authority in respect of interconnecting 
works; see, e.g., Luscar Collieries Ltd. v. McDonald, [1927] A.C. 925 (J.C.P.C.), 
Campbell-Bennett Ltd. v. Comstock Midwestern Ltd., [1954] S.C.R. 207, and Re Sask. 
Power Corp. and Transcanada Pipelines Ltd., [1979] 1 S.C.R. 297. 

Supra, note 77 at p. 585. 

Ibid. 


This same ambiguity concerning exclusivity is also present in the decision of Rinfret 
C.J. in Johannesson v. Municipality of West St. Paul, supra, note 47. 

Supra, note 13. 

[1979] 1 S.C.R. 984. 

R.S.C. 1970, C. N-1. 

Proprietary Articles Trade Association v. A.-G. Can, [1931] A.C. 310 (J.C.P.C.); 
Reference re Dominion Trade and Industry Commission Act, [1936] S.C.R. 379; 
A.-G. B.C. v. A.-G. Can.; Reference res. 498A of Criminal Code, [1963] S.C.R. 368; 
R. v. Campbell (1968), 58 D.L.R. (2d) 673n; affg. (1964), 46 D.L.R. (2d) 83 (Ont. 
C.A.); Goodyear Tire and Rubber Co. v. The Queen, [1956] S.C.R. 303; and A.-G. 
Can. v. Law Society of B.C.; [Jabour v. Law Society of B.C.,| supra, note 46. 
R.v. Wetmore and A.-G. Ont. (1983), 2 D.L.R. (4th) 577 (S.C.C.). 

This aspect of the Can. National Transportation case and the decision in the Wetmore 
case have been criticized in John Whyte, ‘‘The Administration of Criminal Justice and 
the Provinces’’ (1984), 38 C.R. (3d) 184. See also comment, supra, note 13. 
Supra, note 13, at p. 57. 

Ibid. 

Compare The King v. Eastern Terminal Elevator Co., supra, note 3, with Murphy v. 
C.P.R. and A.-G. Can., [1958] S.C.R. 626. 

Supra, note 13, at p. 58. 


Ibid., at p. 59. 
Ibid., at p. 61. 
Ibid. 
Ibid., at p. 62. 
Ibid. 


Supra, note 41, at p. 165. 
Supra, note 13, at p. 62. 
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Ibid., at p. 67. 

Beetz and Lamer JJ. wrote a short separate opinion concurring with Dickson J. They 
stated that they found themselves in ‘‘substantial’’ agreement with the reasons for judg- 
ment of Dickson J. See ibid., at pp. 73-74. 
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The Division of Powers 


GARTH STEVENSON 


Introduction 


Among modern writers on federalism, the division of powers between the 
central and regional governments is usually regarded as a fundamental 
attribute of a federal constitution. ‘‘The distribution of powers,’’ accord- 
ing to A.V. Dicey, ‘‘is an essential feature of federalism.’’! K.C. Wheare 
views the existence of a constitutionally entrenched division of powers as 
the primary feature that distinguishes federal from unitary states, and 
defines the federal principle as ‘‘the method of dividing powers so that 
the general and regional governments are each, within a sphere, co-ordinate 
and independent.’’? For W.H. Riker, ‘‘The essential institutions of 
federalism are, of course, a government of the federation and a set of 
governments of the member units, in which both kinds of governments 
rule over the same territory and people and each kind has the authority 
to make some decisions independently of the other.’’? Depending on how 
many kinds of decisions the central government can make alone, Riker 
classifies particular federalisms as centralized or peripheralized. 
Canadian federalism in recent years, and indeed throughout most of 
its history, has been characterized by conflict and controversy regarding 
the division of powers. Federal and provincial governments have sought 
to expand their de facto, and at times de jure, sphere of legislative power 
at one another’s expense, and have frequently accused governments at the 
other level of trespassing on the powers guaranteed them by the Constitu- 
tion. Private interests have often challenged the actions of governments 
by arguing that such actions violated the constitutional division of powers, 
while at other times private interests have encouraged the expansion of 
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governmental activity without much regard for whether the jurisdiction 
of the other level of government was being invaded. Repeatedly, the 
judiciary has been called upon to define the scope of legislative powers 
confided to one or the other level of government, with results that have 
rarely failed to cause disappointment or resentment among some of those 
interested in the outcome. Formal changes in the division of powers have 
been rare, difficult and controversial, although in recent years at least there 
has been no lack of suggestions concerning changes that might be made. 
Clearly for Canadians the division of powers is an important subject. 

Three variables tend to determine the extent of a citizen’s preoccupation 
with the division of powers within a federal state. The first variable is the 
seriousness and significance of real or perceived conflicts of interest among 
territorially based subnational groupings. Such conflicts may be based on 
ethnocultural differences or on the economic division of labour between 
regions. Where both types exist, as in Canada, they are likely to be par- 
ticularly insoluble. The more acute such conflicts are, the more controversy 
is likely to surround the division of powers, since the division of powers 
between levels of government will have an impact on the balance of power 
between competing collectivities associated with the various governments. 

A second variable, related to the first, is the extent to which opposing 
interests are perceived to be represented within the two levels of govern- 
ment. Only to the extent that significant interests lack influence within 
a level of government are they likely to display a marked preference for 
the other level of government; and only if these interests have such a 
preference are they likely to become preoccupied with the division of 
powers. In Canada, a variety of economic or functional interests, and some 
of an ethnocultural nature, perceive either the federal or a provincial 
government as likely to be unsympathetic to their demands, and thus they 
seek to redistribute powers from that government to the other level. 

The third variable, which may be less obvious than the two major ones, 
is the scope and extent of activities that are carried on by the state. The 
greater the extent of state intervention, the more questions are likely to 
arise as to whether a particular function should be performed by one or 
the other level of government. An interventionist state can confer more 
benefits, and also cause more deprivations, than a non-interventionist state. 
Therefore, the stakes will be much greater in any controversy over which 
level of government should have the power to act. 

Over the last several decades, the scope and extent of state activities 
have increased sharply in all the industrialized liberal democracies, and 
so one would expect that the division of powers would be a far more signifi- 
cant issue in modern federalism than in federalism of the 18th or 19th cen- 
turies. It is noteworthy and, from a modern perspective, surprising, that 
at the conferences leading up to Confederation the division of powers was 
the object of less debate and controversy than were matters that now seem 
much less important, such as statutory subsidies and the distribution of 
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seats in the Senate. The contrast with constitutional discussions between 
1968 and 1981 is rather striking. 

Over the years, the proliferating functions of the state have caused the 
formal specification of the division of legislative powers to become increas- 
ingly complex and verbose, reflecting the times in which a federal con- 
stitution was first enacted. The constitution of the United States, framed 
in 1787, specified only 18 legislative powers of Congress, and 6 of these 
pertain to national defence. The Canadian federal Constitution, enacted 
80 years later, specified 31 powers of Parliament, including the concur- 
rent powers over agriculture and immigration. The Australian constitu- 
tion, enacted in 1901, specified 42 powers for that country’s parliament. 
The constitution of India, enacted in 1950, specified no less than 144 
powers for the national parliament. 

In response to the growth of state activity and intervention, federations 
whose constitutions were drafted at a time of lower expectations in this 
regard have occasionally resorted to formal amendment, inserting new 
powers in the list of those assigned to the central, or more rarely to the 
subcentral, level of government. Canada amended its Constitution to 
increase the powers of Parliament in 1940, 1951 and 1964, and to increase 
the powers of the provincial legislatures over natural resources in 1982. 
More frequently, however, new subjects requiring state intervention have 
been dealt with through a combination of informal intergovernmental col- 
laboration, judicial interpretation, or unilateral extensions of authority 
by whichever level of government is the one to take the initiative. The 
result has typically been a de facto division of powers that bears an increas- 
ingly small resemblance to the division provided in the formal Constitu- 
tion, and that singularly lacks the virtues of logic, precision and predict- 
ability. Dissatisfaction with this state of affairs is certainly a reason, 
although perhaps not the only one, why Canada, Australia and Switzerland 
have all recently engaged in extensive efforts to review and update their 
federal constitutions. 

Even in 1867 the problem of dividing legislative powers in a federal con- 
stitution was not an easy one, as an examination of sections 91 through 
95 of the Constitution Act, 1867 suggests. Although these sections show 
signs of the political and conceptual difficulties encountered by their 
authors, sections 91 through 95 nonetheless command respect as a serious 
and reasonably successful effort to deal with the problems of their time. 
Today, however, their adequacy has been undermined by new technologies, 
economic developments, urbanization and changing expectations concern- 
ing the role of the state. Of the numerous proposals to replace or update 
the existing division of powers, few if any have shown much evidence of 
careful thought or sound theoretical underpinnings. It is probably time 
for a systematic reexamination of the whole subject. 

The present paper aims to provoke such a reexamination by introduc- 
ing some of the main aspects of the problem, embellished by whatever 
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insights and suggestions the author can provide as a result of several years’ 
preoccupation with Canadian and comparative federalism. The first sec- 
tion of the paper suggests some conceptual frameworks for classifying the 
various ‘‘powers’’ that must be divided among levels of government. Fun- 
damental to the argument of this section, and indeed of the paper as a 
whole, is the belief that only by sorting ‘‘powers’’ into distinct categories 
can the subject be properly understood. The second section is devoted to 
the techniques for distributing legislative powers in a federal constitution. 
The third section examines various criteria for assigning powers to one 
or the other level of government, with particular reference to Canadian 
conditions. The fourth section examines the de facto evolution of the divi- 
sion of powers from the 1930s to the 1980s. In contrast with the relatively 
stable period from 1867 until 1930, the last half-century has been marked 
by rapid expansion of and diversification in the functions of the state, 
by considerable dissatisfaction with the division of powers, and by a grow- 
ing incongruity between the de facto division of powers and the scheme 
formally enshrined in sections 91 through 95. The fifth section of the paper 
attempts to explain the changes in the division of powers by reference to 
the activities and initiatives of provincial and federal governments, the 
private sector and the courts, as well as the expansion of state activities. 
The sixth section examines the consequences of the evolving division of 
powers for governments, for economic and other organized interests, for 
the effectiveness of the state and for democratic responsible government. 
The seventh section considers the need for reform in the light of present 
realities and, more cautiously, with reference to possible trends in the future 
role of the state. The brief concluding section suggests how the division 
of powers might be revised should this be considered feasible. 


Conceptual Frameworks 


Even a casual reading of sections 91 through 95 of the Constitution Act, 
1867 suggests the remarkable heterogeneity of the subjects that required 
specification in the federal division of powers. Broad and abstract 
categories of legislative enactments seem jumbled together with those that 
are narrow, concrete and specific. Heads of power that might be used to 
legitimize the most sweeping interventions in the civil society may be con- 
trasted with those that pertain exclusively to the internal housekeeping 
of the government itself. How can one sensibly compare ‘‘Property and 
Civil Rights’’ or ‘‘The Regulation of Trade and Commerce’’ with ‘‘Marine 
Hospitals,’’ ‘‘Public and Reformatory Prisons’’ or ‘‘Beacons, Buoys, 
Lighthouses and Sable Island’’? A precondition for any serious analysis 
of the division of powers must be to make some order out of this chaotic 
picture. 

Probably the most familiar categorization of legislative powers is that 
which divides them into ‘‘economic’’ and ‘‘sociocultural’’ areas of jurisdic- 
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tion. It is sometimes asserted that Canada’s federal Constitution was 
designed to place most of the economic powers in the hands of Parlia- 
ment while conferring on the provincial legislatures the powers over 
sociocultural matters. This is at best an oversimplification, since only 
Parliament can legislate matters concerning Indians, naturalization and 
aliens, and marriage and divorce, while the legislatures have jurisdiction 
over public lands, local works and undertakings, and the incorporation 
of companies with provincial objects. Nonetheless, it is undeniable that 
most of the economic powers were given to Parliament; and it is interesting 
that in 1972 a parliamentary joint committee on the Constitution proposed 
a reallocation of powers that would strengthen the primacy of Parliament 
Over economic legislation, and of the provincial legislatures over socio- 
cultural matters.4 

Despite its apparent popularity, the categorization is not very useful. 
“*Social’’ programs, such as the Canada and Quebec Pension Plans, can 
have a significant impact on the economy, while ‘‘economic’’ initiatives, 
such as manpower training or regional development schemes, have social 
implications as well. Powers such as taxation or the criminal law can be 
used for both social and economic purposes. 

Perhaps in an effort to overcome these difficulties, other classificatory 
schemes have been devised. For example, Lyon and Atkey, in their text- 
book on constitutional law, classify legislative powers as pertaining to 
power, well-being, rectitude, wealth, respect, enlightenment, skill or affec- 
tion.> Peter Leslie classifies powers according to whether they relate to 
categories of people (e.g., Indians), objects of policy (e.g., agriculture), 
instruments of policy (e.g., taxation) or purposes of policy (e.g., peace, 
order and good government).® A simpler classification might distinguish 
powers related to concrete objects (e.g., public lands or works and under- 
takings) from powers related to abstractions (e.g., property and civil rights 
or trade and commerce). 

In this paper a different classification will be used, one that distinguishes 
four basic types of government initiatives, as follows: 


powers to tax; 

powers to regulate; 

powers to spend; and 
powers to provide services. 


WN. 


Although this classification has not, to the author’s knowledge, been 
used before, it has been selected not for the sake of novelty but because 
of its usefulness in calling attention to some of the issues involved in the 
division of powers. It will be suggested that the characteristics of these 
different forms of intervention cause them to affect intergovernmental 
relations and federalism in different ways, and that, in the revising of the 
division of powers, each initiative should be dealt with separately. Before 
proceeding, however, it is necessary to define the four categories, which 


Stevenson 75 


is most conveniently done by illustrating them with reference to the exist- 
ing constitutional division of powers. An examination of the ways in which 
the four categories were dealt with by the Fathers of Confederation will 
also facilitate a subsequent discussion of the difficulties that have arisen 
from the existing division and the possible direction of reform. 


Powers to Tax 


The most obvious category is perhaps ‘‘powers to tax.’’ Taxation is mainly 
an instrumental power, providing the state with the revenue needed to 
perform its various functions. It can also serve other purposes; for exam- 
ple, it can provide financial incentives or disincentives to various kinds 
of behaviour. A high tariff discourages the consumption of imported 
goods, and a high tax on tobacco might discourage smoking. It is, however, 
mainly as a source of revenue that taxation is vitally important to the state, 
and indeed a precondition for all its other activities. Former premier 
Maurice Duplessis of Quebec was fond of asserting that ‘‘the power to 
tax is the power to govern,’’ and few would dispute the truth of the 
observation. 

Canada’s federal Constitution gives Parliament the power to raise money 
‘‘by any Mode or System of Taxation’’: section 91(3). The provincial 
legislatures are given the power of ‘‘Direct Taxation within the Province 
in order to the raising of a Revenue for Provincial Purposes’’: section 
92(2) and the power to issue licences ‘‘in order to the raising of a Revenue 
for Provincial, Local or Municipal Purposes’’: section 92(9). The new sec- 
tion 92A, added to the Constitution in 1982, allows the provinces to impose 
indirect as well as direct taxation in respect of mineral resources, forest 
resources and hydro-electric power, provided that such taxation does not 
discriminate between consumption within the province and consumption 
in other parts of Canada. Although a royalty is not, strictly speaking, a 
tax, it should also be noted that the provinces can impose royalties in return 
for the right to extract minerals, section 109, and charges for the sale of 
timber from Crown lands, section 92(5). Finally, section 125 provides that 
neither level of government can tax the other level. With the growth of 
state enterprises and Crown corporations at both levels, this provision is 
of far more practical importance than it appeared to be in 1867. 


Powers to Regulate 


‘*Powers to regulate’? comprise a more complex category, and are dealt 
with at much greater length in Canada’s federal Constitution. Subjects 
that can be regulated by Parliament or its agencies include Trade and Com- 
merce: section 91(2); Navigation and Shipping, 91(10); Quarantine, 91(11); 
Fisheries, 91(12); Ferries, 91(13); Banking, 91(15); Savings Banks, 91(16); 
Weights and Measures, 91(17); Bills of Exchange and Promissory Notes, 
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91(18); Interest, 91(19); Legal Tender, 91(20); Bankruptcy and Insolvency, 
91(21); Indians,91(24); Interprovincial or international works and under- 
takings and other works declared to be for the general advantages of 
Canada, 92(10); Agriculture, 95; and Immigration, 95. Jurisdiction over 
the criminal law, 91(27) confers, in addition to the specific powers, a very 
broad general power to regulate. 

Provincial powers to regulate, although much less numerous, are sub- 
stantial. They include powers over Hospitals, Asylums, Charities and 
Eleemosynary Institutions, 92(7); Local Works and Undertakings, 92(10); 
The Solemnization of Marriage, 92(12); Property and Civil Rights, 92(13); 
and local or private matters generally, 92(16). The provinces share with 
the federal government the power to regulate agriculture and immigra- 
tion, although federal legislation is paramount. Provincial regulatory 
powers are reinforced by the power to impose fines, penalties or imprison- 
ment for enforcing any law relating to the enumerated areas of provincial 
jurisdiction, 92(15). 

Powers to regulate can be divided into a number of subcategories. There 
are broadly defined and general regulatory powers such as the federal 
powers over Trade and Commerce and the Criminal Law, or the provin- 
cial powers over Property and Civil Rights and ‘‘Matters of a merely local 
or private Nature.’’ Somewhat more specific powers are those directed 
toward particular sectors of the economy, such as Fisheries, 91(12); Bank- 
ing, 91(15) and 91(16); Transportation, 91(10), 91(13), and 92(10); and 
Agriculture, 95. There are two regulatory powers related to particular 
categories of persons: Indians, 91(24), and Aliens, 91(25). Finally, there 
are powers to regulate specific activities or situations such as Weights and 
Measures 91(17); Bills of Exchange and Promissory Notes, 91(18); Interest, 
91(19); or Bankruptcy and Insolvency 91(21). 

Powers to confer recognition or status are an aspect of regulatory powers 
and are shared between the two levels of government. Parliament can pro- 
vide for the incorporation of banks, section 91(15); Patents, 91(22); 
Copyrights, 91(23); Naturalization, 91(25); and Marriage and Divorce, 
91(26). The provincial legislatures can provide for ‘‘The Incorporation 
of Companies with Provincial Objects,’’ 91(11). The courts have ruled 
that Parliament can also incorporate by virtue of its general power to make 
laws for the peace, order and good government of Canada. 


Powers to Spend 


‘‘Powers to spend’’ do not seem to be explicitly limited by the federal Con- 
stitution, and there has been controversy over what limitations, if any, 
should exist, particularly in relation to the powers of Parliament. At the 
very minimum, each level of government can obviously spend in relation 
to the matters over which it has specific jurisdiction; for example, both 
levels can spend in relation to agriculture. Usually, Parliament’s power 


Stevenson 77 


over ‘‘The Public Debt and Property’’ is considered to confer a very broad, 
and perhaps unlimited, spending power. In practice, both levels of govern- 
ment have made a variety of subsidies and payments to individuals and 
organizations, as well as to other governments, and they have acted as 
though the power to spend were virtually unlimited. 


Powers to Provide Services 


The final category consists of ‘‘powers to provide services.’”’ Although 
the:service-providing functions of the state were far less developed in 1867 
than they became subsequently, a considerable number of service-providing 
powers are specifically assigned by Canada’s federal Constitution. Ser- 
vices to be provided by the federal level of government include Postal Ser- 
vice, section 91(5); The Census and Statistics, 91(6); Militia, Military and 
Naval Service and Defence, 91(7); Beacons, Buoys, Lighthouses, 91(9); 
Quarantine and Marine Hospitals, 91(11); Currency and Coinage, 91(14); 
and Penitentiaries, 91(28). Subsequent amendments added unemployment 
insurance, pensions and survivors’ benefits, although, in relation to the 
last two items, provincial legislation has paramountcy over federal. Ser- 
vices to be provided by the provincial governments include Public and 
Reformatory Prisons, section 92(6); Hospitals, Asylums, Charities and 
Eleemosynary Institutions, 92(7); Municipal Institutions, 92(8); The 
Administration of Justice, 92(14); and Education, section 93. 

It may be noted that some of the enumerated heads of jurisdiction in 
Canada’s federal Constitution include both a regulatory power and a power 
to provide services, with the choice apparently left to the discretion of 
Parliament or the legislature. For example, jurisdiction over education 
includes both the power to regulate the curriculum of private schools and 
the power to provide education through a system of public schools. The 
same may be said of the provincial power over ‘‘Hospitals, Asylums, 
Charities and Eleemosynary Institutions.’’ Although it is phrased so as 
to suggest that the provinces themselves would provide such services, in 
practice, until long after Confederation, they did little more than regulate 
them. Generally, governments seem to have moved from regulating activ- 
ities in their traditional areas to providing services directly, while their 
regulatory involvement has extended into new fields of activity. This 
tendency will be discussed later as one aspect of the changing role of the 
state in modern society. 


Techniques for Distributing Powers 


The specification of legislative powers in a federal constitution is not as 
simple a matter in practice as it may first appear. Before proceeding to 
distribute the legislative powers, constitution makers must make a number 
of basic decisions. How many lists of powers should there be, and is it 
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necessary to specify the powers of both levels of government? Should 
powers be exclusive or concurrent? (If the latter, which level of govern- 
ment should enjoy paramountcy in the event of conflict?) Where should 
the residual power be located? Should all provinces or states have the same 
powers? Should delegation of powers from one level to another be per- 
mitted? Should the enumerated subjects of jurisdiction be broad or nar- 
row? The different federal constitutions in the world, past and present, 
have found varying answers to these questions. 

The Constitution Act, 1867, lists the legislative powers of Parliament 
in section 91, those of the provincial legislatures in section 92, and those 
shared by both (agricultural and immigration) in section 95. As though 
this were not complex enough, section 93 provides that education is a pro- 
vincial field but with a federal power to legislate in certain circumstances, 
while section 94 enables Ontario, Nova Scotia and New Brunswick to 
delegate to Parliament their legislative power over property and civil rights. 
Later amendments added new shared powers over pensions and survivors’ 
benefits (section 94A) and natural resources (section 92A). As a final source 
of confusion, Parliament’s powers to legislate about interprovincial or 
international works and undertakings, and to declare that other works 
within a province are for the general advantage of Canada, appear as 
exceptions to the provincial powers listed in section 92, rather than in sec- 
tion 91 — where it would have been logical to list them. 

Compared with this complicated arrangement, the constitution of the 
United States is extremely simple. Article I, Section 8, lists the powers 
of Congress; and Article I, Section 10, lists certain matters about which 
the states may not legislate, including some of the same subjects listed 
in Section 8. There is no list of legislative powers for the state legislatures, 
on the theory that, unless the constitution provided otherwise, they retained 
the powers which they had had before the constitution came into effect. 
The Australian constitution is similar in form. Sections 51 and 52 list the 
powers of the national parliament while Sections 114 and 115 prohibit 
the states from adopting certain kinds of legislation, but there is no list 
of the legislative powers of the states. 

Two more recently drafted constitutions organize the division of powers 
in different ways. The constitution of India somewhat resembles that of 
Canada in that it has a Union List (enumerating the powers of the national 
parliament), a concurrent list and a state list. These lists all are much longer 
than their Canadian equivalents, with 97 fields of jurisdiction enumerated 
on the Union List, 47 on the concurrent list, and 66 on the state list. The 
Basic Law of the Federal Republic of Germany has a list of exclusive 
powers for the Bundestag as well as a list of concurrent powers shared 
by the two levels of government, but there is no list of exclusive powers 
for the states. In addition, the Basic Law contains a feature not found 
in other federal constitutions: a short list of subjects about which the 
Bundestag can enact guidelines or general principles for legislation by the 
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states, although these matters otherwise remain under the jurisdiction of 
the states. Subjects treated in this way include post-secondary education, 
the media, the environment and regional planning. 

The question of whether powers should be exclusive or concurrent also 
varies from constitution to constitution. Sections 91 and 92 of the Con- 
stitution Act, 1867, as well as the comparable sections in the constitution 
of India, are, in theory, watertight compartments whose contents do not 
overlap one another, and each section is the exclusive preserve of the level 
of government to which it is assigned. In Australia, by contrast, the states 
are allowed to legislate to almost all the subjects assigned to the national 
parliament, provided their enactments do not conflict with those of parlia- 
ment. This is theoretically true in the United States, although a careful 
reading of Article I, Section 8, in conjunction with Article I, Section 10, 
suggests that most of the powers assigned to Congress in the former sec- 
tion are really exclusive. In the Basic Law of the Federal Republic of Ger- 
many, the list of concurrent powers is about twice as long as the list of 
exclusive federal powers. Canada’s Constitution is almost unique in the 
scarcity of concurrent fields of jurisdiction. 

Where power to legislate in a particular field is concurrent, or shared 
between two levels of government, the almost unvarying practice is to 
specify that, in the event of any incompatibility, enactments of the national 
legislative body will take precedence over those of the provinces or states. 
In the Basic Law of the Federal Republic of Germany, this rule is somewhat 
qualified by a statement to the effect that the Bundestag can only legislate 
in concurrent fields if the states cannot act effectively, if action by states 
would harm the interests of other states, or if national action is required 
to preserve national unity. These conditions, however, are so broad that 
they impose no real restriction on federal power. Section 94A of Canada’s 
federal Constitution, which concerns pensions and survivors’ benefits, is 
unique in stating that provincial legislation takes precedence over federal 
legislation in those areas. 

The location of the residual power — the power to legislate concerning 
matters not specifically assigned to one or the other level — also varies 
among federal constitutions. The most usual practice is to place such power 
in the hands of the provinces or states, but the constitution of India assigns 
the residual power to the national parliament. In Canada the wording of 
the preambular paragraph of section 91 suggests that the intention was 
to place the residual power in the hands of Parliament, but the Judicial 
Committee of the Privy Council was generally reluctant to interpret it in 
this way, preferring to fit new subjects of public policy into one of the 
enumerated provincial powers, such as ‘‘Property and Civil Rights.’’ More 
recently, a leading constitutional lawyer has suggested that the Constitu- 
tion Act, 1867, really contains two residual clauses, with the last subsec- 
tion of section 92 — ‘‘Generally, all Matters of a merely local or private 
Nature in the Province’’ — sharing this status with the preamble of sec- 
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tion 91.’ The significance of a residual power in practice depends not only 
on the preferences of the judiciary, but on the comprehensiveness of the 
listing of specified powers. If the lists are lengthy and comprehensive, as 
in India, there will be few new subjects that have to be assigned with the 
aid of the residual clause. 

We may assume that the assignment of the residual power to one or 
the other level of government indicates a preference on the part of the 
constitution makers for maximizing the power of that level in relation to 
the other level. Certainly in both Canada and India the intention to create 
a highly centralized version of federalism is clear from the record. In the 
other constitutions, however, it is less apparent that there was a generally 
shared intention to emphasize the autonomy of the individual states. If 
there was, it was to no avail, for in practice there are very few limits to 
the legislative powers of the West German Bundestag and the United States 
Congress. The real reasons that residual powers are assigned to one or 
the other level seem to be historical. In India, the central government 
already existed when the constitution was adopted (and even before 
independence); in Australia, there was no central government until the 
constitution came into effect; and in Germany, the central government 
and state structure had been dissolved after the country’s unconditional 
surrender to the Allies. The United States had rudimentary institutions 
at the centre dating from 1778, nine years before the drafting of the con- 
stitution, but Thomas Jefferson and probably most other Americans at 
the time believed that the thirteen states were individually sovereign and 
independent. Canada had a common government from 1841 onward for 
what are now Quebec and Ontario, and it was the provincial governments 
in those two provinces, rather than the central government, that had to 
be brought into existence by Confederation. The situation was the reverse 
for Nova Scotia and New Brunswick; those provinces already had their 
Own institutions before 1867 but had not previously been part of Canada. 

Although it is normal for all provinces or states within a federation to 
have the same legislative powers, this is not always the case. In India there 
were originally three categories of states, each having different degrees 
of autonomy. (These distinctions were abolished when the states were 
reorganized along linguistic lines in 1956.) In Australia one state, Western 
Australia, was given the special right to impose customs duties on imports 
from other states for a transitional period of five to seven years after 
federation. Canadian federalism has a number of such anomalies. Sec- 
tion 94 of the Constitution Act, 1867, allowing Parliament to legislate for 
the uniformity of laws relating to property and civil rights with the con- 
sent of the provinces concerned, applies to all the original provinces except 
Quebec. Section 124, which was repealed six years after Confederation, 
gave New Brunswick a special right to impose export duties on lumber. 
Manitoba, Saskatchewan and Alberta were all denied ownership of public 
lands and resources when they acquired provincial status, and section 92(5) 
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did not apply to them until 1930. The constitutional protection accorded 
the French language and denominational schools has varied substantially 
from one province to another. Section 23(1)(a) of the Constitution Act, 
1982, will take effect in Quebec only when that province gives its con- 
sent. The new amending formula in the same act, with its provision for 
provinces to opt out of amendments that would otherwise reduce their 
powers, leaves open the possibility that substantial variations in legislative 
powers, from one province to another, may eventually exist. 

The division of powers in a federal constitution could be made more 
flexible by allowing one level of government to delegate its powers to the 
other, but in practice this device is not common. It was proposed in the 
Fulton and Favreau amending formulas of the 1960s, but was never imple- 
mented. The Supreme Court of Canada has ruled that Parliament and 
the legislatures, under the existing Constitution, cannot delegate legislative 
powers to one another, but that they can delegate powers to administrative 
boards or commissions established by the other level of government.® 
This device has been used for agricultural marketing and for the regula- 
tion of highway transport. 


Criteria for Distributing Legislative Powers 


Despite the many differences among federal constitutions, and the social, 
cultural and economic differences among the countries to which they per- 
tain, there is a surprising degree of similarity in the divisions of legislative 
powers, both in theory and in practice. In nearly all federations, the 
national legislative body is responsible for defence, trade and commerce, 
customs and excise taxes, the currency and the financial system, postal 
service, copyrights, weights and measures, social insurance programs, and 
transportation by rail, air and water. In nearly all federations, the prov- 
inces or states are responsible for education, social institutions, health, 
highways, municipal affairs, renewable resources, regional planning and 
the environment. Jurisdiction over labour and industrial relations is usually 
divided, although in most federations the central government plays a 
stronger role than in Canada. Only with respect to two important fields 
— criminal law, and the power to implement treaties — is there a lack 
of consistency among federations. The criminal law is a federal power 
in Canada, Switzerland and India, but a state power in the United States, 
Australia and the Federal Republic of Germany. The power to implement 
treaties belongs to the national legislative body in the United States, 
Switzerland, Australia and India, but is shared with the provinces in 
Canada and with the states in the Federal Republic of Germany. 

To some extent this uniformity can be explained by the fact that con- 
stitution makers have deliberately modelled their efforts on previously 
existing constitutions, particularly on the constitution of the United States, 
which serves as the prototype of modern federalism. The uniformity also 
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suggests, however, that similar criteria have been used to assign powers 
in the various constitutions, leading to similar results. 

It would seem that powers can be distributed in a federal constitution 
according to five criteria, which are not mutually exclusive. In practice, 
all five were probably taken into account in the drafting of most federal 
constitutions. These five criteria are: 

1. avoidance of externalities; 
capacity to act effectively; 
simplicity and accountability; 
spatial distribution of policy preferences; and 
concern for subnational communitarian identities. 


nA & WN 


Avoidance of Externalities 


Avoidance of externalities means that provinces or other component units 
within a federation should not be assigned powers that would enable them 
to affect the interests of people residing outside their own boundaries. 
That this was a major concern of the Fathers of Confederation is evident 
from a reading of the Constitution Act, 1867. Eight of the sixteen subsec- 
tions of section 92 include the qualifying phrase ‘‘in the Province’’ or 
‘‘within the Province,’’ and, in fact, the word ‘‘province’’ or ‘‘provin- 
cial’’ occurs in every subsection, leaving no doubt that provincial govern- 
ments and legislatures would be rigidly confined to the jurisdiction affect- 
ing only their own territories and populations. The prohibition of indirect 
taxation was also intended to serve the same purpose; an ‘‘indirect’’ tax 
was then understood to mean a tax that could be passed on by the person 
taxed to someone else — and thus to someone residing outside the province. 

Parliament, on the other hand, was given powers over matters affect- 
ing interests or activities in two or more provinces, such as interprovin- 
cial transportation; the banking system, which must move capital freely 
between the provinces; trade and commerce, which implies the movement 
of commodities; and fisheries (fish are notorious for their disregard of 
provincial or even national boundaries). Parliament could also assume 
jurisdiction over ‘‘works’’ within a province if it believed them to be for 
“*the general Advantage of Canada.’’ (John A. Macdonald illustrated the 
need for this provision by referring to the Welland Canal, which was 
located within Ontario but was of obvious interest to Quebec as part of 
the St. Lawrence waterway.) Additional safeguards against externalities 
were provided by the lieutenant governor’s power to reserve provincial 
legislation, the federal government’s power to disallow it, and Parliament’s 
power to ignore provincial powers if their exercise would obstruct the 
implementation of imperial treaties. 

From the standpoint of avoiding externalities, the Constitution is no 
longer as effective today as it once was. The powers of reservation and 
disallowance are now too controversial to be used, and Canada’s indepen- 
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dence has deprived section 132, dealing with imperial treaties, of any prac- 
tical consequence. Of greater significance, however, is the fact that a more 
advanced, interdependent economy, a more mobile population, and 
modern means of transport and communication have created many more 
types of externalities. Provinces now create externalities when they regulate 
the trading in securities that are purchased by residents of other provinces; 
when they speed up or slow down the extraction of their energy resources; 
when they reduce or increase the operating grants of universities whose 
graduates do not necessarily remain within the province; or when they 
seek to regulate the relations between corporations and unions whose 
operations transcend the provincial boundary. Given the vested interests 
and the emotions that have grown up around the provinces since Confed- 
eration, resolving these problems will be no easy task. 


Capacity to Act Effectively 


There are a number of different aspects to the second criterion, the capacity 
to act effectively. Provincial governments might be unable to exercise a 
power effectively because they lack the necessary financial resources or 
because there are economies of scale that make it more efficient for one 
government to do so than for ten governments. It would obviously be 
foolish, for example, if each of the ten provinces had its own military 
forces. For the same reason, some provinces do not even have their own 
police forces, preferring to hire the services of the federal police force on 
a contract basis. Provinces might be unable to act effectively for less obvi- 
ous reasons as well. For example, provincial regulation of environmental 
standards or labour conditions might prove futile if the regulated industry 
could simply move to a province whose regulations were less onerous. To 
avoid being penalized for their high standards by a flight of jobs and invest- 
ment, provinces might prefer to have uniform regulations imposed by the 
federal government. 

The criterion of capacity to act effectively does not necessarily suggest 
placing all powers in the hands of the federal government, however. For 
one thing, the federal government and administration, and particularly 
Parliament, could not act effectively if they were overloaded with too many 
tasks and responsibilities. The transfer of responsibility for decisions that 
create no significant externalities to the provincial governments and 
legislatures leaves Parliament and the federal government with more time 
and administrative resources to perform the functions they perform best. 
Also, for many types of decisions, the more effective government may 
be one that is smaller, less cumbersome, closer to the grass roots and able 
to adapt its policies to local needs and conditions. It would make no sense 
if decisions about the installation of sewers or street lights in Edmonton 
were made in Ottawa. Few Canadians would wish to emulate the minister 
of education under Napoleon III, who boasted that he could look at his 
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watch and know what page of what book every school child in France 
was reading at that moment. 


Simplicity and Accountability 


Simplicity and accountability are perhaps the easiest criteria to understand 
but the most difficult to realize. To apply them, a federal constitution 
should minimize the overlap between the powers and responsibilities of 
different levels of government. Ideally, each government should be able 
to make policies and exercise powers in its own spheres of activity, without 
having to pay any attention to the activities of other governments. Thus, 
if one power is assigned to the provincial level of government, then closely 
related powers should also be assigned to that level. Responsibilities for 
particular functions should not be shared, either in theory or fact. Govern- 
ments should not have to coordinate their activities, or to consult one 
another about related activities, or to make their policies jointly through 
a process of intergovernmental negotiation. Each government would be 
accountable only to its own electorate, and each voter would know pre- 
cisely which government deserves the credit or blame for a particular out- 
put of public policy. There are many practical reasons why this ideal can- 
not readily be achieved, or why simplicity and accountability must be 
sacrificed for the sake of other criteria, but simplicity and accountability 
are nonetheless worth pursuing and should not be neglected. 

The Fathers of Confederation probably believed that they had achieved 
a high degree of simplicity and accountability by placing federal and pro- 
vincial powers in exclusive, watertight compartments, but they consciously 
violated the principle by including under section 93 such anomalous pro- 
visions as disallowance, reservation, and the possibility of remedial legisla- 
tion. They allowed some unnecessary overlapping between categories such 
as ‘‘Prisons’’ and ‘‘Penitentiaries’’ or ‘‘Marriage and Divorce’’ and ‘“The 
Solemnization of Marriage.’’ They provided for shared powers over 
agriculture and immigration, perhaps because they could not agree among 
themselves as to which level of government should have those powers. 
Over time, many more areas of overlapping have developed through the 
vagueness of broad powers like ‘‘Property and Civil Rights,’’ through the 
exercise of undefined spending powers, and through the competitive occu- 
pation, by both levels, of new fields of jurisdiction. 


Spatial Distribution of Policy Preferences 


The spatial distribution of policy preferences as a criterion for the divi- 
sion of powers can be illustrated by a simple example. Imagine a 
hypothetical country with two regions. In one, 90 percent of the popula- 
tion believe that motorists should be required to wear seat belts; in the 
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other, 90 percent believe that freedom of choice is more important than 
safety. Assuming that the two regions are equal in population, any deci- 
sion on this issue by the national government would automatically displease 
half the voters. If regional governments were allowed to make the deci- 
sion, each would presumably respond to the wishes of the majority in its 
region, and only 10 percent of the voters would be dissatisfied. 

The Fathers of Confederation were well aware of this criterion, and 
they governed themselves accordingly. In predominantly Catholic Quebec, 
prevailing opinions about education, about the operation of charities and 
hospitals, and about who should have the right to perform a marriage 
ceremony were known to differ from opinions in other parts of the coun- 
try. Therefore, these subjects were placed under provincial jurisdiction 
so that the majority in Quebec, as well as majorities elsewhere, could 
receive the kinds of policies that they preferred. 

In Canada today there are many more fields of public policy, and thus 
many more potential differences of opinion, than there were in 1867. 
(Public opinion polls also make it much easier to measure the differences 
today.) However, opinion on most kinds of issues seems to be surpris- 
ingly uniform across the country. Where there are pronounced interprovin- 
cial differences of opinion, they tend to be on issues such as the price of 
oil, the preferential recruitment of bilingual people for the public service, 
equalization payments, or the tariff protection of secondary industry. 
These issues, however, have a special character that explains the pattern 
of opinions in relation to them. While issues such as seat belt legislation 
are properly described as conflicts of taste, issues such as those listed above 
are really conflicts of claim between regions.’ That is to say, giving the 
people of one region what they want will automatically deprive people 
in another region of benefits, regardless of the level of government that 
makes the decision. It is therefore not necessarily appropriate to place such 
decisions under provincial jurisdiction. Indeed, provided that decision- 
- making procedures in the federal government are equitable and fair, it 
may be more appropriate to place them under federal jurisdiction. 


Concern for Subnational Communitarian Identities 


This leads us, finally, to the most difficult and dangerous criterion: con- 
cern for subnational communitarian identities. If a group of people have 
a strong sense of collective identity and mutual attachment and if one of 
the provincial governments is identified with that group in the minds of 
its members, then such a body may simply demand that the provincial 
government be given or retain a wide range of powers, regardless of any 
of the other criteria discussed above. Such sentiments are difficult to 
measure, and there is disagreement about their importance in present-day 
Canada, but they obviously cannot be dismissed. 
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Recent Evolution of the Division of Powers 


In any federal constitution, the formal division of powers provides no more 
than a starting point for a continuous process of distributing powers 
between the two levels of government. New problems arise to which 
governments must react, and new objects of public policy are invented 
or discovered. Groups who attempt to persuade governments to take ini- 
tiatives on their behalf rarely allow the formal division of powers to dictate 
their choice as to which level of government will be the principal target 
of their representations. Governments themselves seek to expand their 
authority and to increase their popularity with little concern for the for- 
mal boundaries of their jurisdiction. In any event, the roles of the formal 
heads of power listed in the constitution are soon found to be imprecise, 
incomplete and overlapping. In a sense, the formal division of powers 
begins to become obsolete almost as soon as it is enacted. 

In discussing the recent evolution of the division of powers, therefore, 
One must be concerned not only with formal amendments and with judicial 
interpretations of the written constitution, but with the largely unplan- 
ned and uncoordinated expansion of activity by both levels of govern- 
ment in the era of the interventionist state. It is appropriate to begin with 
the Depression of 1929-39 because, prior to that time, the functions of 
the state and their distribution between the federal and provincial levels 
of government had remained substantially congruent with the arrange- 
ments made in 1867. Over the last half-century, however, changes have 
been far more extensive. The somewhat chaotic division of powers that 
has emerged de facto almost defies concise description, and it certainly 
bears little resemblance to the terms of the federal Constitution. 

There is probably little point in attempting to compare the actual divi- 
sion of powers today (or at any other time) with the formal division of 
powers enacted in 1867, for the two are not strictly comparable. A 
“‘power’’ that exists on paper arguably has no reality until it is used and 
until the courts have had the opportunity to rule on whether it was used 
legitimately. Its meaning may be unclear until confirmed by actual expe- 
rience, particularly if it is couched in such broad and general term as 
“‘Property and Civil Rights’’ or ‘‘The Regulation of Trade and Com- 
merce.’’ A power formally conferred may in practice be unused or 
unusable, a notable example being Parliament’s alleged power to protect 
the educational rights of religious minorities through remedial legislation. 
Alternatively, a significant constitutional power to deal with some new 
subject of concern may be discovered by reference to a section that was 
drafted with quite different purposes in mind. 

Formal changes in the division of powers have been few, although it 
is interesting to note that there have been four since 1940, in contrast to 
the total absence of such changes in the first seventy-three years of Cana- 
dian federalism. In 1940, by a constitutional amendment, Parliament 
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gained the powers to provide unemployment insurance. It gained power 
to legislate concerning old age pensions in 1951 and concerning supplemen- 
tary benefits in 1964, although provincial legislation in relation to these 
fields has paramountcy over federal legislation, a peculiarity that was 
apparently the price paid for Quebec’s consent to both amendments. The 
amendments of 1940, 1951 and 1964, which facilitated federal assump- 
tion of responsibility for income support programs, were all necessitated 
by the 1937 decision of the Judicial Committee of the Privy Council in 
the Employment and Social Insurance Act reference, a decision that struck 
down an early federal initiative in this area. It cannot be said, however, 
that the gains of federal power through the amendments represented a 
loss of provincial power in any real sense, since the provinces had never 
effectively occupied the fields in question and were perhaps never in a 
position to do so. This is a reminder of the significant fact that the divi- 
sion of powers is not, in practice, always a zero-sum game. Both levels 
of government have expanded their power more at the expense of the 
private sector than at the expense of each other. 

The fourth and most recent formal amendment to the division of powers 
is the lengthy and complex provision concerning natural resources, which 
now appears as section 92A of the Constitution Act, 1867. Included as 
part of the package of constitutional changes that took effect in 1982, 
it increases provincial powers to legislate concerning mineral, forest and 
hydro-electric resources traded interprovincially, and for the first time gives 
the provincial legislatures a limited right to impose indirect taxation. 
Because federal paramountcy in relation to the regulation of trade and 
commerce is explicitly retained by the terms of section 92A, it does not 
appear that Parliament’s powers have been reduced by this amendment, 
so this amendment also illustrates the non-zero-sum character of the divi- 
sion of powers. 

Informal changes in the division of powers are of course much less easy 
to identify and measure than are formal changes, although they have been 
considerably more important and extensive. Although no claims are made 
for the precision of the method, some indication of the scope and direc- 
tion of changes in the concerns of the federal and provincial levels of 
government can be seen by comparing the lists of ministerial portfolios 
in the cabinets of Canada and a medium-sized province (Alberta) for the 
years 1934, 1959 and 1984.'° The overall impression gained from this 
exercise is one of expanding government activity at both levels, particularly 
in the years since 1959. Moreover, the size of cabinets has increased at 
almost exactly the same rate in both jurisdictions. The federal cabinet 
increased from 16 members in 1934 to 21 in 1959, and to 37 in 1984. The 
Alberta cabinet increased from 11 members in 1934 to 15 in 1959, and 
to 27 in 1984. The extensive overlapping of de facto powers and respon- 
sibilities between the two levels is also suggested by the fact that many 
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federal and provincial ministers hold similar titles, a tendency that becomes 
more pronounced as the cabinets expand. 

Looking first at the federal level, the changes between 1934 and 1959 
seem related mainly to the expansion of Canada’s international role and 
status, rather than to a redistribution of power internally. Portfolios added 
to the cabinet in this period include External Affairs (an office occupied 
by the prime minister until 1946), Veterans Affairs, Citizenship and Immi- 
gration, Defence Production, and the position of associate minister of 
National Defence. In addition, the Department of Mines and Resources 
was divided into two new departments: Mines and Technical Surveys, and 
Northern Affairs and National Resources. Two other departments gained 
new names, reflecting the expansion of federal activities into new fields. 
Railways and Canals became Transport, thus incorporating the new field 
of civil aviation, and Pensions and National Health became National 
Health and Welfare. 

In the Alberta government, changes during the 1934-59 period were even 
less extensive. The Department of Lands and Mines was divided into two 
successor departments: Mines and Minerals, and Lands and Forests. The 
three new departments created were Highways, Labour, and Public 
Welfare, none of which suggested an expansion of provincial jurisdiction 
at the expense of the federal government. 

Between 1959 and 1984, changes at both levels were far more exten- 
sive, with both cabinets nearly doubling in size. At the federal level, the 
positions of postmaster general and associate minister of National Defence 
disappeared, but these changes implied no erosion of federal powers and 
responsibilities. Defence Production was replaced by a Ministry of Industry 
with a broader mandate. Citizenship and Immigration became Employ- 
ment and Immigration. Entirely new portfolios included Energy, Com- 
munications, Supply and Services, Science and Technology, Fitness and 
Amateur Sport, Consumer Affairs and Environment. Ministries of State 
for Economic and Social Development were also added, the list reflecting 
the new dimensions and priorities of government activity. Junior ministries 
were added, too, with responsibility for specific client groups such as 
women, youth, multiculturalism and small business. 

Changes in the Alberta cabinet were remarkably similar, suggesting a 
competitive expansion of the two levels of government into the same fields 
of activity. Mines and Minerals was replaced by Energy and Natural 
Resources; and Highways became Transportation, the result of provin- 
cial involvement in the field of civil aviation. While the office of provin- 
cial secretary disappeared, new portfolios were added, parallelling some 
of the new portfolios in Ottawa; for example, Consumer and Corporate 
Affairs, Manpower, Environment, Tourism and Small Business, and 
Recreation. Advanced Education was separated from Education; Person- 
nel Administration, Housing, and Workers’ Health, Safety and Compen- 
sation appeared for the first time. Unabashed incursions into federal areas 
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of jurisdiction were indicated by the emergence of portfolios for Inter- 
national Trade, Native Affairs, and Federal and Intergovernmental 
Affairs, the last of which conducts extensive dealings with foreign govern- 
ments as well as other Canadian governments. 

Both levels of government have frequently accused each other of intrud- 
ing on areas of jurisdiction that are supposedly beyond the scope of their 
powers. The report of Quebec’s Tremblay Commission in 1956 and the 
lists of alleged federal ‘‘intrusions’’ collected by the Western Premiers’ 
Task Force on Constitutional Trends in the 1970s are examples of pro- 
vincial perceptions in this regard, while former prime minister Trudeau 
responded to provincial claims by accusing the provincial governments 
of trespassing on federal areas of jursidiction and ‘‘balkanizing’’ the coun- 
try without regard for the national interest. Given the emotion and the 
vested interests that surround both sets of claims, it is not easy to evaluate 
them with any semblance of impartiality; and it is also not always clear 
what standards of evaluation should be used. If the intentions of Sir John 
A. Macdonald are the relevant criterion, it is clear that the provinces have 
become too powerful, but Sir John might also have been astonished could 
he have known of some of the activities in which the federal government 
is now engaged. If the written text of the Constitution Act, 1867, is the 
appropriate criterion, one is faced with the problem of deciding the mean- 
ing of the words in the document, a task that can be performed with vary- 
ing results, as the history of judicial interpretation bears witness. Moreover, 
the different perceptions of the two sides of this controversy rely on dif- 
ferent evidence; the situation suggests the blind men in the poem, who 
reach varying conclusions about the elephant by touching different parts 
of its anatomy. If a federal ‘‘intrusion’’ in one area is matched against 
a provincial ‘‘intrusion’’ in another, who is to decide which outweighs 
the other in importance? Finally, and perhaps most significantly, there 
is the problem of those government activities that were simply not envis- 
aged at all in 1867. Federal enthusiasts tend to assign all such matters to 
the residual category of ‘‘Laws for the Peace, Order and Good Govern- 
ment of Canada,’’ and thus they believe that only the federal government 
should be involved in them. Provincialists — although in recent years they 
have tended not to base their arguments on the written Constitution — 
seem implicitly to believe that these new activities are ‘‘Matters of a merely 
local or private Nature,’’ or perhaps that they pertain to ‘‘Property and 
Civil Rights.’’ 

It would seem that there have been some intrusions by both levels of 
government into areas of policy that belong to the other level. The federal 
government has a long history of limited involvement in the forest, min- 
ing and petroleum industries, all based on resources that are owned by 
the provinces. Since the early 1970s, intervention in the petroleum industry 
has become increasingly pronounced, to the point where that industry has 
become one of the major preoccupations of the federal government. The 
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governments of the petroleum-producing provinces have viewed this trend 
with considerable resentment and suspicion, as have many of the people 
who reside in them. In fairness, however, it must be noted that the uncer- 
tain global situation with regard to petroleum over the last decade has 
arguably made it a subject directly related to the ‘‘Peace, Order and Good 
Government of Canada.”’ 

The federal government has also been involved in various aspects of 
education. From 1952 until 1967, direct federal grants were made to univer- 
sities, although since 1967 the federal government has made its contribu- 
tions through the intermediary of the provincial governments, and since 
1977 it has virtually abandoned any control over how its contributions 
are spent. At the same time, the federal government continues to subsidize 
research in the universities and second-language education in the schools. 
Federal involvement in manpower training programs, which the provinces 
tend to view as a part of education, has been extensive since 1960. 

Public health has been another area of federal concern for several 
decades. Conditional grants for various health programs began in 1948 
and those for hospital insurance began a decade later. The replacement 
of conditional grants for medical insurance, with the Established Programs 
Financing arrangements in 1977, lessened federal influence over the health 
and hospital sector; but the Canada Health Act, introduced in Parliament 
in 1983, indicated the federal government’s renewed desire to become 
involved. 

These instances of federal involvement in provincial fields must be 
balanced, however, against the evidence of federal self-denial in other 
areas. The declaratory power of Parliament under section 92(10)(c) has 
not been used since 1961, and the regulation of highway transportation 
has been left to the provincial governments, even though the Judicial Com- 
mittee of the Privy Council determined in 1954 that international and inter- 
provincial ‘‘undertakings’’ by truck or bus fell under federal jurisdiction. 
Family allowances, a purely federal program when they were first intro- 
duced — and one upheld by the Supreme Court of Canada — have been 
administered since 1974 in collaboration with the provincial governments, 
which are now permitted to vary the schedule of payments depending upon 
the age of children or the number of children in a family. 

In addition, the provincial governments, through their own initiative, 
have become involved in many areas of federal jurisdiction. Most of the 
larger provinces are active in the area of international trade and commerce, 
with government departments and agencies dedicated to this purpose, visits 
made abroad by premiers and ministers, and networks of permanent mis- 
sions established in foreign capitals and commercial centres. The larger 
provinces also assert the right to deal directly with foreign governments 
on a variety of issues, with Quebec and Alberta having embryonic foreign 
ministries and quasi-diplomatic activities, much as Canada itself did before 
the Statute of Westminster. Fisheries is another area of federal jurisdic- 
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tion in which some provinces, particularly Newfoundland, are very active. 
The western provinces and Quebec are also intruding on the federal 
jurisdiction over ‘‘Indians, and Lands reserved for the Indians,’’ a develop- 
ment that is viewed with disfavour by the Indians themselves. Eight of 
the ten provinces have full-time officials dedicated to the field of civil avia- 
tion, which the Judicial Committee of the Privy Council assigned to exciu- 
sive federal jursidiction in 1932. Alberta operates a network of savings 
banks in the guise of ‘‘Treasury Branches,’’ and appears to ignore the 
federal jurisdiction over this field of activity. Ontario and Quebec are both 
active in the field of television broadcasting, for which they claim authority 
because of the allegedly educational nature of the programs, although all 
broadcasting was placed under exclusive federal jurisdiction by the Judicial 
Committee of the Privy Council in 1932. 

In areas of government activity that are entirely new, so that the federal 
Constitution does not specifically assign them to either level of govern- 
ment, the general rule is for both levels of government to be involved, 
either cooperatively or competitively. There are a few exceptions, such 
as atomic energy, over which Parliament assumed jurisdiction by using 
its declaratory power, and civil aviation and broadcasting, both of which 
the Judicial Committee of the Privy Council placed under the rubric of 
‘‘Peace, Order and Good Government’’ during its brief and untypical 
display of enthusiasm for the federal power. In general, however, the law 
and the courts have provided little guidance for the assignment of new 
fields of public policy, and the result has been to leave such fields open 
to initiatives by either level of government. 

These grey areas of the federal Constitution are both numerous and 
heterogeneous, so that few generalizations about them may be possible. 
In terms of the typology outlined earlier, they include regulation, spend- 
ing and the provision of services. Some of the more important of these 
areas of policy are the following. 


Science policy This includes the encouragement and subsidization of 
research. The federal government pioneered in this field by establishing 
the National Research Council as early as 1917, but the expression ‘‘science 
policy’’ was rarely heard prior to the 1960s, when a Senate committee, 
chaired by Maurice Lamontagne, was established to report on the sub- 
ject. Subsequent initiatives included establishment of the Science Council 
of Canada and of the Ministry of State for Science and Technology. Several 
provincial governments are also interested in the field, no doubt in part 
because, in practice, the distinction between research and education is dif- 
ficult to draw. Alberta, for example, has been using its resource revenues 
to encourage both medical research and research into oil sands technology 
within the province. 
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Housing This has been an area of government activity since the Ben- 
nett government secured the adoption by Parliament of the Dominion 
Housing Act in 1935. Canada Mortgage and Housing Corporation (CMHC) 
is a major federal Crown corporation, with a budget in excess of one billion 
dollars annually. It provides mortgage loans, insures mortgage loans pro- 
vided by the private sector, and makes funds available for public and 
cooperative housing projects. There are also other federal programs related 
to housing, such as grants for the rehabilitation of older residences. The 
provinces are also extensively involved in housing, particularly with respect 
to the public housing that provincial housing corporations build with funds 
borrowed from CMHC; also, several provinces regulate rents in the private 
sector. Generally, housing appears to be more an area of cooperation than 
an area of conflict between Canadian governments. There is, however, 
considerable suspicion among provincial governments regarding direct 
federal-municipal relations, although such relations are very limited in 
Canada, especially when compared with those that exist in the United 
States. 


Anti-discrimination measures Beginning with Saskatchewan in 1946, 
all Canadian governments have now adopted legislation prohibiting 
discrimination on such grounds as race, sex and religion. Provincial 
jurisdiction over property and civil rights appears to give the provinces 
broader jurisdiction than the federal government has in this area. Begin- 
ning in 1985 the Equality Rights provision of the new Charter of Rights 
and Freedoms will impose greater uniformity in this field, although some 
of the provincial statutes will continue to protect against forms of 
discrimination not specifically referred to in the Charter. 


Medical insurance Hospital insurance and physicians’ fee insurance 
were introduced first in Saskatchewan and then subsidized by the federal 
government, after which the other provinces introduced similar programs, 
with varying degrees of enthusiasm. The two programs, originally separate, 
are now integrated in all provinces. Although popular with the public, 
medical insurance has been the subject of considerable conflict between 
the federal government and the more conservative provincial governments. 
Nonetheless, something resembling the present arrangements, with the 
provinces operating their programs under federal supervision and with 
federal funds, will probably last for the foreseeable future. 


Youth policy Quebec established a Ministry of Youth in 1946, while 
the federal government has had a portfolio for this field of policy only 
for the last few years. Both levels of government have shown sporadic 
interest in the field over the years, punctuated by occasional dramatic ini- 
tiatives such as the federal government’s creation of the Company of 
Young Canadians in 1966 and the Opportunities for Youth Program five 
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years later. There does not seem to have been much intergovernmental 
conflict in this area. 


Cultural policy Federal support of cultural activities dates from the 
Royal Commission on the Arts, Letters and Sciences, which in 1951 recom- 
mended an active federal role in this area. Some of the provinces, par- 
ticularly Quebec, had already become involved, and the legitimacy of 
federal preoccupation with this area was contested by Quebec’s Tremblay 
Commission in 1956. In recent years all governments have become increas- 
ingly active in the field, to the accompaniment of much turgid rhetoric 
about national or provincial ‘‘identities’’ and ‘‘cultures.’’ The federal 
government and governments of certain provinces in recent years have 
made frequent reference to ‘‘multiculturalism’’ and the encouragement 
of cultural diversity as goals of their cultural policies. Both levels of govern- 
ment would appear to be competing for the support and allegiance of those 
who either produce or consume cultural activities. However, the cultural 
policies of governments do not seem to have contributed directly to inter- 
governmental conflict, at least not to any significant extent. 


Regional development policies In a sense, governments have always 
been concerned with the spatial distribution of economic activity, but 
regional policies at the federal level were haphazard at best until the 
Agricultural and Rural Development Act was adopted in 1961. Federal 
interest in the field reached its height during the years in which the Depart- 
ment of Regional Economic Expansion (DREE) was in existence, 1968 to 
1982. Until 1973, DREE programs were largely competitive with, or at least 
uncoordinated with, those of the provincial governments. After that year, 
emphasis was placed on the joint funding and administration of specific 
programs in the context of General Development Agreements with the pro- 
vincial governments. Provincial interest in regional development appears 
to have developed slightly earlier than federal interest, first appearing in 
slowly growing provinces such as Newfoundland, Nova Scotia and 
Manitoba, which in the late 1950s became concerned over the increasing 
concentration of population and economic activity in Ontario. Shortly 
afterward both Ontario and Quebec began to implement policies designed 
to stimulate economic activity in the peripheral northern and eastern 
regions of their respective provinces. The provinces west of Manitoba, 
although generally prosperous, have at times apparently sought to redirect 
economic activity toward their peripheral and rural areas and to counteract 
the centralization of population and economic activity in their major cities. 
Thus, most governments have pursued regional policies of one kind or 
another, and with mixed results. One can argue that such policies have 
been unnecessarily costly as a result of intergovernmental competition, 
and even that they have cancelled one another out to some extent. 
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Regulation of foreign direct investment This is mainly an area of 
federal concern, particularly since the adoption of the Foreign Investment 
Review Act (FIRA) in 1973, but some provinces have expressed an interest 
here, either negatively or positively. Only New Brunswick, Newfoundland 
and Nova Scotia have been consistently hostile to any restrictions on 
foreign direct investment. Quebec, Ontario, British Columbia and Saskat- 
chewan have occasionally imposed restrictions of their own. Predictions 
made prior to the enactment of FIRA, that this would become an area of 
constitutional controversy and litigation have not materialized. 


Industrial strategies Closely related to science policy, regional policy 
and foreign investment policy is the much discussed, but to date rather 
insubstantial, field of industrial strategy. In the broadest sense, industrial 
strategy appeared at a very early state, reflected in the protective tariff 
at the federal level and in the ‘‘manufacturing conditions’’ imposed by 
certain provinces on the export of unprocessed resources, particularly 
timber cut on Crown lands. In the more specific modern sense, industrial 
strategy means the promotion of internationally competitive manufacturing 
industries through a combination of subsidization, export promotion, mix- 
tures of state and private ownership, and corporatist planning on the 
French or Japanese model. To date, federal involvement has been largely 
limited to specific industries such as aircraft, electronics and nuclear 
reactors. Quebec and Ontario, the provinces most directly interested, have 
discussed moves toward creating industrial strategies, but have progressed 
even less rapidly than has the federal government. 


Environmental policies Both levels of governent have attempted to 
control the quality of the environment and to regulate pollution. Some 
clarification and improvement of the constitutional framework for such 
policies appear to be required. In 1975 the Supreme Court of Canada ruled 
that a Manitoba statute dealing with water pollution intruded on federal 
jurisdiction, despite the fact that the federal government itself argued in 
favour of upholding the Manitoba statute. 


Consumer protection The federal government and most provinces now 
have departments of consumer and corporate affairs that seek to regulate 
various kinds of business activity in the interests of the consumer and also 
to provide consumers with advice and assistance in protecting their inter- 
ests, both individually and collectively. The political popularity of such 
policy is understandable, but the competitive enactments of two levels of 
government, in a context of uncertainty over their respective powers, may 
produce confusion and a mutual frustration that has economic costs and 
that benefits neither business nor the consumer. In recent years, federal 
enactments concerning the labelling of beer and the grading of apples have 
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both been struck down by the Supreme Court of Canada on the grounds 
that they trespassed on provincial jurisdiction. 

To summarize the present de facto division of powers, it is useful to 
refer to the categorization mentioned earlier: taxing, regulating, spending, 
and providing services. Table 3-1 shows the share of various types of 
revenue that went to the central government in 1979-80. It can be seen 
that the only sources monopolized by the central government are those 
related to international movements of goods or capital. Local governments 
and school boards monopolize the field of real estate taxes, while provin- 
cial governments have a monopoly on health insurance premiums and a 
virtual monopoly on natural resource revenues and licence and permit fees. 
The remaining sources of revenue are shared; provincial governments take 
the larger share of sales taxes (particularly those on motor fuel), and the 
federal government takes the larger share of social insurance premiums, 
corporation tax and personal income tax. However, the federal share of 
corporation tax and personal income tax has declined sharply; in 1969-70 
it was 76.7 percent and 72.6 percent, respectively, versus 69.6 percent and 
61.0 percent in 1979-80. Succession duties and estate taxes, once an impor- 
tant source of revenue, have disappeared, while the 19th century distinc- 
tion between direct and indirect taxation has become almost meaningless. 


TABLE 3-1 Share Going to Federal Government by Source of 
Revenue, 1979-80 


Source Percent 
Customs Duties 100.0 
Oil Export Charge and Petroleum Levy 100.0 
Income Tax on Interest and Dividends Sent Abroad 100.0 
Universal Pension Plan Levies 74.0 
Corporation Tax 69.6 
Other Social Insurance Levies 63.1 
Personal Income Tax 61.0 
Sale of Goods and Services 48.2 
Sales Taxes (Except Motor Fuel) 47.1 
Other Revenue from Own Sources 37.8 
Return on Investment 374 
Miscellaneous Taxes 34.4 
Motor Fuel Taxes 19.1 
Privileges, Licences, Permits 3H 
Natural Resource Revenue 0.5 
Health Insurance Premiums and Taxes 0.0 
Other Business Taxes 0.0 
Property Taxes 0.0 


Source: Canadian Tax Foundation, The National Finances, 1982-83, p. 29. 
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Regulatory powers and activities have multiplied at both levels of govern- 
ment. In accordance with the terms of the Constitution Act, 1867, the 
federal government regulates most imports (through the Tariff Board and 
the Anti-Dumping Tribunal), exports of certain commodities (through the 
National Energy Board), as well as railways, water carriers, banks and 
savings banks. Through judicial decision, it has acquired and now exer- 
cises regulatory powers over airlines and broadcasting. The federal govern- 
ment regulates the major telephone system in Central Canada as an inter- 
provincial work or undertaking, while other telephone systems and utilities 
are regulated by the provinces. The provinces regulate highway transport, 
as Parliament has delegated its authority over interprovincial and inter- 
national undertakings of this nature. The provinces regulate the industries 
exploiting their natural resources and also regulate such traditional pro- 
vincial areas of concern as horse racing, the professions and the sale of 
alcoholic beverages in restaurants or bars. Censorship of films and other 
media is also a provincial power. Industrial relations, except in a few 
federally regulated industries, and stock exchanges are regulated by the 
provinces. Among the newer areas of concern, as noted earlier, foreign 
direct investment is mainly regulated by the federal government, human 
rights mainly by the provinces, and responsibility for the environment and 
the protection of consumers appears to be shared by both levels. Rent 
regulation, which might be seen as an aspect of consumer protection, is 
an undertaking of some provinces. Quebec, through its language charter, 
regulates the language of work in business and industry, which may in 
some sense be an aspect of industrial relations. 

Spending powers have developed in a way that is even less obviously 
related to the formal Constitution, a fact that is understandable because 
the federal government has traditionally claimed the right to spend in areas 
outside its formal jurisdiction. Table 3-2 shows the federal government’s 
share of spending in various categories, as accounted for in 1979-80. (It 
excludes the general purpose federal grants such as equalization payments.) 
Defence and foreign affairs are the only categories apparently monopolized 
by the federal government, and even the latter is questionable in view of 
the quasi-diplomatic activities undertaken by certain provinces. No 
category is totally monopolized by the provincial governments, but the 
provinces are clearly dominant in their traditional fields of education and 
health (albeit subsidized through EPF) and, to a somewhat lesser extent, 
in the protection of persons and property. The federal government 
accounts for most spending on the economy, apart from transportation 
where, as Harold Innis noted, its dominant position did not survive the 
transition from railways to highways.!! 

The distribution of spending on some of the less traditional fields of 
government activity is less predictable. The federal government appears 
heavily dominant in scientific research, while the provinces are almost 
equally dominant in recreation and culture. Housing is mainly federal, 
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but regional planning is mainly provincial. Social services are mainly 
federal, but the provincial governments account for most spending on the 
environment. 


TABLE 3-2 Share Spent by Federal by Category of Spending, 


1979-80 
Category Percent 
Defence 100.0 
Foreign Affairs 100.0 
Research Establishments 9572 
Labour, Employment, Immigration 84.2 
Social Services 66.5 
Housing 61.6 
Resource Conservation and Industrial Development 59.0 
Transfers to Own Enterprises 54.9 
Debt Charges 49.5 
General Services 37.6 
Transport and Communications 34.7 
Protection of Persons and Property 22.4 
Recreation and Culture Li. 
Regional Planning and Development 12.9 
Environment . 9.8 
Health 2.4 
Education 1.9 
Other Spending 1.8 


Source: Canadian Tax Foundation, The National Finances, 1982-83, p. 29. 


Powers to provide services are clearly much more important today than 
they were in 1867, although they were apparently not negligible then either. 
Both the federal and provincial levels of government continue to provide 
the kinds of services outlined in relevant provisions of sections 91, 92 and 
93 of the Constitution Act, 1867. They also provide various other kinds 
of services, through government departments and through various other 
agencies such as Crown corporations, state enterprises, independent com- 
missions and marketing boards. Both levels of government are heavily 
involved in the transportation of persons and of goods by road, rail, air 
and water. Most of the provinces exercise a virtual monopoly over the 
generation and sale of electricity, and all do so over the sale of alcoholic 
beverages. Three provinces operate their own telephone systems. All eleven 
governments are involved in the marketing of agricultural produce. Most 
provide services of various kinds to business enterprises, such as assistance 
in exporting their products. Specific industries such as mining and fishing 
benefit from services designed to fit their needs. People involved in cultural 
activities, such as painters and musicians, benefit from other types of ser- 
vices, which are also provided by both federal and provincial governments. 


98 Stevenson 


The municipal. level of government, frequently ignored in constitutional 
discussions, is exceedingly important in the provision of public services. 
_ Municipalities provide water purification, sewage and garbage disposal, 
public transportation, snow removal, parks, libraries, health clinics, police 
and fire protection, and a variety of other services. Some operate utilities 
such as electric power or telephone service. The constitutional subservience 
of municipalities to the provinces, and the municipalities’ lack of finan- 
cial independence, hardly do justice to their real importance. 


Explanations for the Recent Evolution 
Judicial Interpretation 


In seeking explanations for the way in which the division of powers has 
evolved, attention often focusses on the judiciary and its interpretations 
of the formal Constitution. Judicial review, like the division of powers 
itself, is often viewed as a necessary condition of federalism. A.V. Dicey, 
while acknowledging that judicial review of national legislation did not 
exist in federal Switzerland, identified federalism in general with conser- 
vatism and legalism, characteristics which he attributed to the power exer- 
cised by the judiciary.!* A once highly influential school of thought about 
Canadian federalism attributed the growth in provincial power — and the 
frustration of Sir John A. Macdonald’s hopes for a quasi-unitary state 
— to the interpretations of the division of powers by the Judicial Com- 
mittee of the Privy Council.!3 The belief that the Judicial Committee had 
both disregarded the intentions of the founders and ignored the real needs 
of the country for effective government contributed to the abolition in 
1949 of appeals from Canadian courts to that tribunal. Abolition of 
appeals, however, did not end the controversy over judicial review. Since 
1949, and especially in the last decade, supporters of provincial autonomy 
have argued that the Supreme Court of Canada has excessively curtailed 
provincial legislative powers and enlarged those of Parliament. 
Judicial review has undoubtedly contributed to the defining of the 
powers of both Parliament and the provincial legislatures, particularly so 
with regard to taxing and regulating powers. Powers to spend, to provide 
services and to confer status or recognition have not been subjected to 
much restriction by the courts. This is partly because these powers are 
more vaguely defined by the Constitution than are the taxing or regulating 
powers, and partly because individuals and corporations are less likely 
to litigate against governments that do them favours than against those 
that tax them or prohibit them from doing what they wish. 
Parliament’s taxing powers appear to be virtually unlimited, except that 
its power to earmark special funds for purposes of social insurance or 
income support was definitely established only after the constitutional 
amendments of 1940, 1951 and 1964. The legislatures have been con- 
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strained by the familiar, although somewhat questionable, distinction 
between direct and indirect taxation. The judiciary decided as early as 1887 
that corporation taxes could be imposed by the provinces, and retail sales 
taxes were declared to be ‘‘direct’’ in 1943. Business taxes that directly 
increase the price of commodities, however, or that have a prohibitive 
impact on activities falling under federal jurisdiction, are likely to be struck 
down by the courts. In general, the evolution of Canadian public finance 
has been far more influenced by economic trends than by judicial decisions. 

The regulatory powers of Parliament have been a popular subject for 
consideration by the judiciary, frequently with controversial results. At 
times the courts have interpreted the general power to make laws ‘‘for 
the Peace, Order and Good Government of Canada’’ broadly as a residual 
power, while at other times they have viewed it narrowly as being, in the 
absence of an ‘‘emergency’’ situation, subordinate to the enumerated 
powers of the provincial legislatures. Two of Parliament’s enumerated 
regulatory powers have also been considered frequently by the courts, 
namely ‘‘The Regulation of Trade and Commerce,’’ 91(2) and ‘‘The 
Criminal Law,’’ 91(27). The former has, on the whole, been viewed more 
restrictively than has the comparable power of Congress under the con- 
stitution of the United States. On the other hand, the criminal law power 
has sometimes been interpreted broadly enough to legitimize its use for 
the regulation of economic activity. 

In strict theory, the judiciary, in making decisions, cannot either enlarge 
or restrict the regulatory powers of Parliament; it merely discovers the 
powers already inherent in the Constitution and applies them to specific 
situations. In practice, however, this may not be the case. Some decisions 
have the effect of enlarging or restricting a regulatory power because 
Parliament’s role is perceived differently after the decision, in a way that 
affects the subsequent behaviour of both government and the private sec- 
tor. Thus, the Judicial Committee of the Privy Council ruled in 1916 that 
Parliament lacked a general power to regulate the insurance industry; in 
1922 that it could not regulate hoarding or control prices in peacetime; 
in 1925 that it could not regulate labour-management relations except in 
the industries explicitly placed under federal jurisdiction; in 1937 that it 
could not regulate the marketing of agricultural products consumed within 
the province of origin; and in the same year that it could not implement 
a treaty that purported to regulate the conditions of labour.'* On the 
other hand, the Judicial Committee declared in 1915 that Parliament could 
incorporate companies by virtue of the preamble to section 91.!> In 1931 
it decided that Parliament could use its criminal law power to regulate 
combines and mergers in industry, and in 1932 that it could regulate the 
new fields of aeronautics and broadcasting. !® 

The Supreme Court of Canada after 1949 appeared more permissive 
than the Judicial Committee in defining Parliament’s regulatory powers, 
but there were no really dramatic departures from the previous trends of 
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interpretation. Since about 1975, the Supreme Court has become somewhat 
more restrictive in its approach, and portions of some acts of Parliament 
have been declared ultra vires. The overall impact of the Court on the 
evolution of federal government activity, however, would seem to be 
relatively insignificant. 

The regulatory powers of the provincial legislatures have also received 
extensive consideration from the courts and, before that, from the Judicial 
Committee of the Privy Council. Although often criticized for its narrow 
interpretations of Parliament’s powers, the Judicial Committee frequently 
did protect those powers against trespassing by the provinces, particularly 
with respect to the regulation of interprovincial works or undertakings, 
or of corporations chartered by Parliament. The Supreme Court since 1949 
has had similar concerns and has also been wary of provincial enactments 
that regulate trade and commerce. 

Judicial review of provincial legislation has at times been controver- 
sial, particularly since the abolition of appeals to the Judicial Committee 
of the Privy Council, an event that caused misgivings on the part of some 
provincial governments. In the 1950s, several Quebec enactments relating 
to civil liberties were struck down by the Supreme Court on the grounds 
that they related to criminal law.!’ In 1966, the Court ruled that Quebec 
could not regulate the minimum wage in an interprovincial utility.!8 In 
the 1970s the Court struck down Quebec’s effort to license cable televi- 
sion operators and attempts by Manitoba and Saskatchewan to regulate 
the trade and commerce in livestock, oil and potash.!9 On the other hand, 
the Court has upheld a number of new and controversial regulatory ini- 
tiatives on nonresident ownership of land and Quebec’s regulation of televi- 
sion advertising directed at children.?° 

Powers to spend have received relatively little consideration from the 
courts, but the Supreme Court in 1957 upheld the validity of federal spend- 
ing on family allowances.?! The provinces, as a leading constitutional law 
textbook aptly observes, ‘‘have never recognized any limits on their spend- 
ing power and have often spent money for purposes outside their legislative 
competence.’’?2 

The courts have also had little to say about powers to provide services 
and have imposed few if any restrictions. It might be noted that several 
provinces have agencies providing railway or airline transportation, and 
that the federal government operates certain schools and hospitals as a 
by-product of its responsibilities for Indians and for national defence. 

From 1949 on, and perhaps from even before then, the courts, on 
balance, do not seem to have had a decisive influence on the evolution 
of the de facto division of powers. Some of their decisions dealt with 
relatively minor matters, while others were fairly obvious inferences from 
the division of powers as previously understood. Some of the more 
controversial decisions were circumvented by constitutional amendment, 
delegation or intergovernmental agreement, or simply by redrafting the 
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legislation to achieve the same objective in a somewhat different way. The 
more fundamental cause of change must apparently be found in the reasons 
that lie behind the expanding activities of the state, a phenomenon 
obviously not confined to Canada, and in the reasons that explain why 
new kinds of state activity emerged in Canada at one level of government 
sooner than at the other. 


Expanding State Activity 


The impact of expanding state activity on Canadian federalism has been 
noted by various observers, including the Rowell-Sirois Commission in 
1939 and F.R. Scott in 1945. Both noted that a formal division of powers, 
dating from an era of laissez-faire in the economic and especially in the 
social spheres of activity, had to be adapted to an era of much greater 
intervention by governmental authorities. Scott also noted the impact of 
Canada’s then-new international status as an independent actor on its 
federal system.?? Yet the transformation since 1939 — and especially 
since 1945 — in the role of the state, and particularly in the amount of 
public expenditure, has been even more dramatic than in the first seven 
decades following Confederation. 

At least seven major factors have contributed to the growth in the func- 
tions and activities of the state, all, with one possible exception, con- 
tributing to growth at both levels of government. The first factor, and 
the one that constitutes the possible exception, is the impact of the two 
world wars, which accustomed Canadians to a more active, powerful and 
interventionist state than they might otherwise have accepted and at the 
same time accustomed politicians and public officials to the exercise of 
more power than they might otherwise have enjoyed. 

It is arguable that this impact of the world wars was felt only at the 
federal level of government, but it is not impossible that there were some 
effects on the provincial level as well. The wartime activities of provincial 
governments have been ignored by Canadian historians, and the conven- 
tional wisdom that they were insignificant may require revision. In any 
event, the rising popular expectations concerning the appropriate level of 
state intervention (and of taxation) may ultimately have benefited the 
postwar provincial governments to some extent. 

Even without war, most or all of the growth in state activities would 
probably have taken place, for six reasons. 


1. Politicians have impelled the state to make expenditures and to provide 
services in an effort to gain the support of voters. 

2. Bureaucracies have encouraged the expansion of state activities in an 
effort to maintain and enhance their own importance, power, prestige 
and access to funds. 


102 Stevenson 


3. Programs have been devised to reinforce the legitimacy of the state 
in the eyes of a population that is increasingly heterogeneous, rootless 
and uncertain in its loyalties. 

4. Urbanization and related social changes have increased the dependence 
of the population on services and programs that only the state can 
provide. 

5. The externalities created by modern capitalism, such as pollution, 
technological unemployment, or the sudden rise and fall of whole com- 
munities associated with the extraction of non-renewable resources, 
have had to be dealt with by the state, since private enterprises accept 
no responsibility for the consequences of their own actions. 

6. The increasing proliferation of special interest groups has caused a cor- 
responding proliferation in the number of demands that the state 
intervene in support of particular group interests, whether or not this 
benefits, or is desired by, the society as a whole. 


Electoral Politics 


The first of these factors, state activities and expenditures designed to 
attract votes, has been a familiar Canadian phenomenon for nearly two 
centuries, and indeed was commented upon by Lord Durham in his report. 
The traditional ‘‘pork barrel’’ approach, for example improving the roads 
in a marginal constituency prior to an election, is by no means extinct, 
but it has been supplemented by more sophisticated and far-reaching pro- 
grams directed toward whole sectors of the population, not necessarily 
defined in terms of location. The federal commitment to family allowances 
in 1942, Ontario’s involvement in commercial aviation in 1971, and 
Alberta’s program to subsidize interest payments on residential mortgages 
in 1982 are all good examples of buying votes with the taxpayers’ money, 
whatever may be the merits of the programs concerned. Interestingly, the 
Canadian public’s perception that the benefits must be paid for by the 
society, and are not a free gift from the politicians who promise them, 
appears to have made little or no progress since the days of ‘‘Duplessis 
donne a sa province.’’ Part of the explanation, of course, is that the costs 
are spread thinly over the entire population while the benefits, in most 
cases, are concentrated and thus have more impact. 

This factor has its chief impact on the spending and service-providing 
functions of the state. As discussed earlier, the formal division of powers 
between federal and provincial governments in relation to these functions 
is somewhat vague, and the courts have been permissive in their attitude 
toward initiatives by both levels of government. Both levels are in prac- 
tice free to provide whatever expenditures and services appear to be dic- 
tated by electoral considerations, although the financial resources of a 
government in relation to its existing commitments may impose some con- 
straints. Political circumstances might increase the probability that one 
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level of government, rather than the other, will act. For example, a more 
competitive party system may produce a greater tendency to spend public 
funds for electoral gain. 


Bureaucratic Self-Interest 


Tendencies to self-expansion on the part of the bureaucracy have 
sometimes been cited as an explanation for the growth of the state, and 
the theory initially appears plausible. The reluctance of any bureaucracy 
to dissolve itself may well explain the persistence of state activities and 
programs once they have begun, and the resulting cumulative effect of 
expansionist pressures, but it is perhaps less convincing to argue that the 
bureaucracy generates the initial pressures that lead to state activities 
expanding in the first place. Robert Presthus in his empirical study of 
Canadian elites found that bureaucrats had distinctly less favourable atti- 
tudes toward state intervention (which he termed ‘‘economic liberalism’’) 
than did elected politicians or directors of interest groups.** The conser- 
vatism of bureaucrats in this regard, while particularly pronounced at the 
provincial level, was evident also at the federal. It may in fact be that 
bureaucracies are motivated less by a desire to expand than by a resistance 
to any change in their established routines, and a change that leads to 
expansion may be almost as threatening as one that leads to contraction. 
In any event, new programs or initiatives by government often lead to 
the creation of a new bureaucracy (whose personnel may be drawn in part 
from existing ones) rather than the expansion of bureaucratic structures 
already in place. : 

Insofar as bureaucratic tendencies to self-expansion are a factor, they 
will affect mainly the regulatory and service-providing powers of the state 
and, perhaps to some extent, the taxing powers. Spending programs, par- 
ticularly if the money is provided with ‘‘no strings attached,’’ do not 
typically require much bureaucratic manpower. The regulatory powers, 
and to a lesser extent the service-providing powers, are quite explicitly 
divided by Canada’s formal Constitution, so there may be less randomness 
in determining which level of government will develop a new regulatory 
or service-providing function. Also, it is presumably the government that 
already operates similar or related programs, and thus has an existing 
bureaucracy with an interest in the field, which is likely to face bureaucratic 
pressures to provide a particular new program or service. It should also 
be noted that regulatory programs, and the bureaucracies that run them, 
are conducive to federal-provincial conflict; Christopher Armstrong’s study 
of relations between the federal and Ontario governments over the regula- 
tion of insurance companies may be cited as an example.” 
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Legitimation 

The desire to reinforce the legitimacy of the state in the eyes of the popula- 
tion 1s a very important factor that has led to the expansion of state activ- 
ities in recent decades. In contrast to the situation at the time of Confed- 
eration, the population has largely been cut loose from the traditional 
attachments to the church, the extended family, the locality and the client- 
patron relationship with local notables, all of which gave stability to the 
Canada of Macdonald and Cartier. In addition, the population is far bet- 
ter educated and better informed than in the past, and is bombarded by 
influences from the printed and electronic media, many — or most — 
of which originate in a foreign country, the United States. In fact the 
permeability of Canada to ideological influences from an external source 
probably has no parallel in the world. Furthermore, the Canadian popula- 
tion is relatively heterogeneous, with two official and countless unofficial 
languages and with almost one-sixth of the population having been born 
outside of Canada. The problem of legitimation is reinforced by class con- 
flicts that, contrary to the conventional wisdom, are at least as pronounced 
as those in other liberal democracies, judging by the length, duration and 
frequent bitterness of strikes in both the public and private sectors. 

Efforts to promote legitimation will, like efforts to win elections, result 
mainly in the use of two types of powers: powers to spend and powers 
to provide services. Spending that contributes to legitimation may confer 
tangible benefits on a large proportion of the population (e.g., family 
allowances) or on a small and narrowly defined target group (e.g., sup- 
port for amateur sport). It also includes spending on propaganda or on 
ceremonies designed to strengthen loyalty and attachment to the state. 
Legitimation may also be promoted by the use of powers to confer recogni- 
tion or status (e.g., membership in the Order of Canada) and even, 
indirectly, by the use of some regulatory powers. The regulation of broad- 
casting to require a minimum quota of Canadian content is an example 
of an effort along these lines, although it is possibly counterproductive 
because of the resentment caused and the increased incentive to watch 
American channels that results. 

Legitimation is an important activity for both the federal and provin- 
cial levels of government, and an important aspect of legitimation in 
Canada is the competition between the two levels. Each level seeks to 
mobilize support among the population for its battles against the other 
level and uses all the techniques of legitimation to this end. Louis 
St. Laurent was concerned as early as 1945 that the federal government 
become more ‘‘visible’’ in Quebec to counter the attraction of Quebec 
nationalism, represented at that time by the Union Nationale.*° Since 
1968 this has been a major federal priority, and the Quebec government 
has responded in kind. Other provincial governments, particularly those 
engaged in conflicts with the federal government over natural resources, 
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have also made legitimation a priority in recent years. Thus the total expen- 
diture on legitimation in Canada is undoubtedly greater than it would be 
in a unitary state. 

Competitive legitimation between levels of government is probably the 
best explanation for the recent plethora of government activities, programs 
and propaganda campaigns directed at specific target groups such as 
women, immigrants, ethnic minorities, artists, academics or fitness buffs. 
It also explains the existence of the Canadian Charter of Rights and 
Freedoms, and of the human rights codes in the provinces. It can even 
account for such apparently disparate phenomena as the televising of the 
House of Commons debates, Pope John Paul’s visit to Canada in 
September 1984, and the massive celebrations of the seventy-fifth anniver- 
saries of Alberta and Saskatchewan. 


Urbanization and Industrialization 


Another factor contributing to the expansion of state activity in recent 
decades is the social change associated with urbanization and industrializa- 
tion. The main impact of this is the lessening of the independence of the 
individual and the family, and the resulting need for social insurance and 
income support programs, or what is generally known as the welfare state. 
This change has greatly increased the spending and service-providing func- 
tions of the state in all industrialized countries. In Canada it has affected 
mainly the federal level of government, which provides pensions, 
unemployment insurance and family allowances, and which subsidizes the 
provision of public assistance and health insurance by the provinces.?’ 
However, the provinces are the direct providers of some jointly funded 
services, and Quebec has its own contributory pension plan. Changes in 
the division of powers in this area have not been entirely informal, but 
have led to constitutional amendments in 1940, 1951 and 1964. 


Corporate Capitalism 


The externalities created by corporate capitalism are another, and accord- 
ing to some observers the most significant, factor contributing to the 
growth of the state. The profit-making activity of the private sector is pos- 
sible only through extensive direct and indirect assistance from the state. 
This includes direct subsidies of various kinds; hidden subsidies built into 
the tax system; and the provision of services required by business — ser- 
vices that range from the training of the labour force and the conducting 
of research in government research establishments, to the provision of 
energy, transportation and other inputs whose costs are underwritten, to 
some degree, by the state. In turn, the profitable activities of the private 
sector have social costs such as environmental pollution, occupational 
threats to health and safety, and the stresses associated with the rise and 
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fall of one-industry towns like Schefferville and Fort McMurray. These 
costs are largely assumed by the state as well. The total cost to the state 
of all this activity is staggering, even excluding the many ‘‘tax expen- 
ditures’’ that never appear on the expenditure side of the ledger. To take 
only one example, the 1982-83 estimates for the federal department of 
Energy, Mines and Resources approached eight billion dollars, more than 
the annual total of all federal expenditure only 20 years previously, and 
this did not include spending by the Crown corporation, Petro-Canada.78 

Government activities that assist accumulation in the private sector are 
to be found among all four of the categories of powers discussed above, 
and are carried on by the federal and provincial, not to mention the 
municipal, levels of government. Tax expenditures are impossible without 
taxing powers; regulatory activities are frequently intended, in whole or 
in part, to assist the regulated industry (air carriers being a case in point); 
spending on direct subsidies is directed toward almost every sector of the 
economy; and a wide range of services is offered to business through 
government departments and Crown corporations. — 

In all federations this type of activity is shared by the different levels 
of government, but Canada is unusual, and perhaps unique, in the impor- 
tance of the role played by the provincial level. Some unusual provisions 
of the Constitution Act, 1867, notably the provincial ownership of natural 
resources under section 109, contributed to this situation, and the thrust 
of judicial interpretation in the Haldane era (1912-28) should perhaps not 
be neglected. The main reasons for provincial prominence in accumulation- 
related activities, however, are almost certainly of an informal nature, and 
are related to the economic and social underpinnings of the federal state. 
For example, the regional division of labour in Canada and the varying 
resource endowments of the provinces have produced specialized provin- 
cial economies: forestry in British Columbia, petroleum in Alberta, 
agriculture in Saskatchewan and so forth. A provincial government is likely 
to be more sensitive to the needs of an industry that plays a dominant 
role in its provincial economy than is a federal government which presides 
over a far more diversified economy. It is also possible that the historic 
preoccupation of the federal government with transportation and finance 
made it less sympathetic than provincial governments to the needs of other 
sectors of the economy. For example, it was the Ontario government, 
rather than the federal government, that took over hydro-electricity from 
the private sector when manufacturing interests demanded such an initia- 
tive. In addition, the uneven development of the country makes federal 
economic policies an uneasy compromise between the needs of rapidly 
growing regions and those of stagnating or declining regions. Since in 
neither type of region are business interests fully satisfied with the results, 
businesses tend to turn to their provincial governments for policies more 
in tune with their own needs. Finally, it should be remembered that small 
or medium-sized firms with operations confined to a single province are 
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still of very great importance in the Canadian economy, and such firms 
find it much easier to gain access to their provincial government than to 
the federal government. 


Special Interest Groups 


The final factor that may be called upon to explain the expansion of state 
activity is the demand by organized special interest groups for the state 
to act on their behalf. The vast majority of state activities and programs 
in all countries directly benefit only a specific target group of modest 
numerical size, but they are paid for by the entire population. Such activ- 
ities are politically possible because the costs, being divided among a large 
population, are painless for each individual, while the benefits, being 
distributed among relatively few, are substantial enough for each partici- 
pant that their loss would be resisted.2? As society becomes richer, larger 
and more complex, organized groups and special interests of all kinds pro- 
liferate, each with its demands that the state do something on its behalf, 
and state activities proliferate accordingly. The empirical research of 
Robert Presthus, cited earlier in connection with the bureaucracy, may 
be cited again as evidence of the close link between organized group activ- 
ity and the growth of the state. As Presthus describes it, ‘‘the larger out- 
come [of elite accommodation] is a relatively uncontrolled expansion of 
activities, without much qualitative differentiation among the competing 
claims of major social interests.’’° 

One may hypothesize that most organized interests in Canada are 
relatively indifferent, at least to begin with, as to which level of govern- 
ment they would prefer to respond to their demands. Most of the major 
organized interest groups in fact operate at both levels and have a federal 
structure corresponding to that of the state itself. The choice of a level 
on which to concentrate their lobbying efforts is more likely to be 
influenced by pragmatic considerations than by respect for the supposedly 
watertight compartments of the Constitution. Certainly both the federal 
and provincial levels of government have been faced with numerous 
demands for intervention, and both have responded. It is probably impos- 
sible to quantify which has done so to the greatest extent, but one cannot 
doubt that untidiness in the de facto division of powers has resulted. 

Some of the reasons why business interests often direct their attention 
to the provincial level have already been mentioned. For other types of 
organized interests — and Presthus has nine categories in addition to 
business — the reasons may be different. Physical proximity to the pro- 
vincial capital may be a factor for groups with limited resources; the pro- 
vincial capital is within four hours driving range for the vast majority of 
Canadians, while Ottawa may be half a continent away. Another factor 
is related to Canada’s linguistic duality. The federal government must 
accommodate both anglophone and francophone interests, but it may as 
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a result have difficulty in not falling between two stools. Many franco- 
phones have always perceived the federal government as too ‘‘English,”’ 
and many anglophones, particularly in the West, increasingly perceive it 
as being too ‘‘French.’’ Thus, unilingual interest groups and their leaders 
may feel more comfortable with a provincial government than with the 
federal government, and may direct their lobbying efforts accordingly. 


New Areas of Public Policy 


To conclude this lengthy discussion of explanations, Table 3-3 shows the 
two “‘new’’ areas of policy that led to formal changes in the division of 
powers, and the eleven others, identified earlier, that have grown up in 
the undefined no-man’s land of jurisdiction. The columns are intended 
to suggest the first and second most important factors contributing to the 
emergence of each new field of policy. On the basis of this rather impres- 
sionistic survey, the present writer would conclude that legitimation, social 
change and externalities created by the private sector are the most impor- 
tant primary factors in the expansion of the state, although interest group 
activity and electoral politics play a role as well and are particularly impor- 
tant as secondary factors. Pressures to expand from within the bureaucracy 
seem to be of relatively little importance. 


TABLE 3-3 New Fields of Public Policy With Primary and 
Secondary Factors Contributing to Their Emergence 


Field Primary Factor Secondary Factor 

Pensions Social Change Electoral Politics 

Unemployment Social Change Legitimation 
Insurance 

Science Interest Group Bureaucratic Demands 

Demands 
Housing Social Change Electoral Politics 
Human Rights Legitimation Interest Group 


Medical Insurance 

Youth 

Culture 

Regional Development 

Regulation of Foreign 
Direct Investment 

Industrial Strategy 


Environment 


Consumer Protection 


Electoral Politics 
Legitimation 
Legitimation 


Private Sector 
Externalities 
Electoral Politics 


Interest Group 
Demands 
Private Sector 

Externalities 
Private Sector 
Externalities 


Demands 
Social Change 
Electoral Politics 
Interest Group 

Demands 
Electoral Politics 


Legitimation 
Bureaucratic Demands 
Interest Group 


Demands 
Legitimation 
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Consequences of the Recent Evolution 


To summarize the argument of the preceding sections, the recent evolu- 
tion of the division of powers has been characterized mainly by an increase 
in the number of fields of state activity not explicitly provided for in the 
formal Constitution, and by the involvement of both levels of govern- 
ment in the majority of the new fields — and in some of the more tradi- 
tional fields as well. Thus, most fields of jurisdiction are now shared, and 
very few are exclusive to a single level of government. This section will 
explore the consequences of this situation from the viewpoint of govern- 
ments and of private interests, and in relation to the normative criteria 
of effectiveness, efficiency and democracy. 

From the perspective of governments, the expansion of state activity 
has had costs as well as benefits, a not surprising conclusion if one accepts 
the view that the factors conducive to expansion have been largely beyond 
the control of governments themselves. While some of the disadvantages 
associated with expansion would also exist in a unitary state, they are more 
pronounced in a federal state, in which several governments are expand- 
ing simultaneously on the same territory. 

One problem that seems to be increasingly serious is the imbalance 
between the revenues and the commitments of governments. The federal 
government appears to have entered into a chronic position of being able 
to finance only about three-quarters of its expenditures out of current 
revenues, and must borrow to cover the rest. This cannot continue 
indefinitely. At the provincial level, even the most prosperous provinces 
have been forced into a combination of tax increases and draconian efforts 
to cut costs, particularly in the fields of health and education. Both levels 
rely increasingly on the personal income tax to finance their activities, but 
that form of taxation is clearly approaching a saturation point, and the 
economic and political consequences of further increases cannot be 
contemplated with equanimity. The problem is no longer merely one of 
vertical balance, which could be solved by transferring provincial func- 
tions to the federal government (as the Rowell-Sirois Report recommended) 
or by transferring federal revenues to the provinces (as the provinces 
demanded, with considerable success, in the Diefenbaker-Pearson era). 
The fiscal crisis of the state now afflicts both levels of government, and 
there may well be no easy solution. However, the duplication of effort 
by two levels of government with overlapping and ill-defined respon- 
sibilities certainly exacerbates the situation. 

Another consequence of the recent evolution of the division of powers 
is that governments are increasingly frustrated by the inefficacy of their 
policies, so that both voters and governments are losing faith in the very 
possibility of achieving collective goals through political action. While there 
may be many causes for this phenomenon, not all of them related to 
federalism, one reason for it must be the deadlock between and the mutual 
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frustration of governments pursuing their different objectives in the same 
functional area of jurisdiction, so that the actions of one government 
oppose, countervail and frustrate the actions of another. The situation 
appears to be a common one in fields as diverse as industrial policy, 
regional policy, energy policy, transportation policy, communications 
policy and health policy. Obstacles exist at the best of times to the suc- 
cessful achievement by public policies of the goals for which they are 
designed. The additional burden of having the policies of governments 
frustrated by the analogous policies of other governments is a serious 
matter. 

This mutual frustration contributes in turn to another consequence, 
namely increased conflict between provincial governments and the federal 
government. The phenomenon is not a new one, of course, as the rela- 
tions between Macdonald, Mowat and Mercier a century ago attest. In 
their era, however, such conflict involved only a few issues and a few 
governments at any one time, had little or no effect on the lives of ordinary 
Canadians, and was closely related to partisan conflict in a two-party 
system, so that the tension was periodically reduced by a change of govern- 
ment at one or the other level. In the last 20 years, by contrast, it has 
become endemic and almost continuous, with occasional ‘‘common 
fronts’’ involving most or all of the provinces, with vast bureaucracies 
and propaganda machines on both sides mobilized as though for war, with 
ordinary taxpayers and consumers turned into the pawns of intergovern- 
mental struggles, and with the survival of the federation itself often called 
into question. Moreover, an increasingly fractured party system provides 
no possibility of relief. Faith in the federal government, respect for the 
Constitution and, except possibly in Ontario, the sense of a common 
identity as Canadians, have been so seriously eroded by these developments 
that it is uncertain whether they can ever be restored. 

For private interests that are taxed, regulated, subsidized or provided 
with services by governments, the recent evolution of the division of powers 
has a number of other consequences. On the one hand, private interests 
have benefited in some ways from the competition between two levels of 
government with overlapping jurisdictions. For example, an entrepreneur 
wishing to incorporate a firm has a choice between seeking a federal or 
a provincial charter, and may select the jurisdiction whose rules and pro- 
cedures are convenient. A cultural organization seeking a subsidy can apply 
to one level of government if refused by the other, or it may be fortunate 
enough to receive subsidies from both. It is for this reason that public 
choice theorists, who draw the analogy between voters in the political 
system and consumers in the market economy, view intergovernmental 
competition and overlapping jurisdictions in a federal system as 
beneficial.>! 

On the other hand, competition and overlapping have less attractive 
consequences for the private sector as well. Dealing with two levels of 
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government is more costly and time-consuming than dealing with only one. 
There may be considerble confusion and uncertainty as to which level of 
government is actually responsible for performing a particular function 
and which has the administrative capability and the legal authority to do 
so. Difficulty may also arise if conflicting rules, regulations or directives 
come from federal and provincial governments, so that following those 
provided by one level of government leads to conflict with the other. For 
example, some oil companies have become embroiled in conflict between 
the federal government and the government of Newfoundland, both of 
which claim the right to regulate drilling activities and to issue permits 
on the continental shelf. There are more general adverse consequences as 
well. For example, the cost of duplication of effort between levels of 
government is ultimately borne by the private sector through higher taxes. 
Policies that are incoherent or ineffective because they are frustrated or 
counteracted by the policies of the other level of government will 
presumably not benefit the private interests that they were designed to 
benefit and that may have demanded them in the first place. 

The balance between the good and bad consequences of overlapping 
and intergovernmental competition is likely to vary depending, among 
other things, on the type of powers that are being used by the govern- 
ments in question. Duplication of taxing powers raises the spectre of 
‘*double taxation’’ or the ‘‘tax jungle’’ with which the Rowell-Sirois Com- 
mission was concerned. Since the Second World War this problem has 
largely been avoided by intergovernmental agreement and the partial 
integration of the personal and corporate income taxes, although the deci- 
sion by Alberta in 1981 to follow the example of Quebec and Ontario in 
collecting its own corporation tax suggests the possibility of a trend back 
to the tax jungle of the prewar years. For the mining and petroleum indus- 
tries, problems of double taxation have already appeared on some occa- 
sions over the last ten or fifteen years, a difficulty exacerbated by dif- 
ferent views among governments as to the relationship between royalties 
and taxes, insofar as the distinction still has any practical significance. 

Duplication of regulatory powers, and uncertainty as to who can regulate 
what, are likely to pose even more serious problems. It is obviously not 
possible to adhere to the regulations of two governments attempting to 
regulate the same activity unless the regulations adopted by the two are 
identical, and in that unlikely event there would be little reason for both 
levels of government to remain in the field. Efforts by provincial govern- 
ments to regulate portions of the broadcasting system, or by the federal 
government to bring caisses populaires under the legislative framework 
provided for the banks, have not made life easier for the private sector. 

The consequences of duplication, overlapping and jurisdictional uncer- 
tainty in the spending and service-providing powers of goverments are, 
however, much more likely to be benign, apart from their financial costs 
to the taxpayer. A symphony orchestra or a research laboratory that 
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receives a million dollars from each of two governments is obviously no 
worse off than if it had received two million dollars from only one govern- 
ment — even if the administrative costs of subsidizing music or research 
in this way are somewhat higher — and the orchestra or the laboratory 
may even benefit from not putting all its eggs in one basket. In fact, the 
enthusiasm of public choice theorists for intergovernmental competition 
is largely a result of the fact that they seem to concentrate their attentions 
on the spending and service-providing functions of government and to 
ignore the less pleasant subjects of taxation and regulation. 

Even here, however, some caveats are in order. Services are not quite 
as simple a case as are subsidies. Competition between a federal and a 
provincial air carrier probably does no harm, but for the federal govern- 
ment to set up a parallel school system within a province or for a prov- 
ince to establish an agency competing with the Canada Wheat Board or 
the National Harbours Board would make little sense. Even subsidies may 
be used to manipulate private interests or to force them to take sides in 
intergovernmental controversies, as when former premier Duplessis 
ordered Quebec universities not to accept federal grants on pain of losing 
their provincial grants. 

From the viewpoint of society as a whole, how can one assess the recent 
evolution of the division of powers in terms of efficiency, effectiveness 
and democracy? The last major effort to perform this task was that of 
the Rowell-Sirois Commission. Relying largely for its conclusions on a 
research monograph by Dr. J.A. Corry, the commission issued a stern 
warning against the evils of divided jurisdiction and a plea for the classic 
dual federalism of the 19th century, suitably brought up to date.?2 The 
warning was forgotten in the postwar enthusiasm for ‘‘cooperative 
federalism’’ and then in the almost continuous crisis that overtook the 
federal system from 1963 onward. Today, when the two levels of govern- 
ment are involved in a range of competing and overlapping activities that 
the commission could not possibly have imagined, the question perhaps 
poses itself with greater urgency than before. 

Duplication of activities by two levels of government obviously has a 
financial cost related to the salaries and expenses of administrators per- 
forming parallel tasks, the upkeep of buildings in which to house these 
administrators, and so forth. Governments incur other costs in monitor- 
ing each other’s activities or in coordinating their own activities with those 
of another government. Shared or cooperative activities may well depart 
from Weberian models of rational administration, as Corry argued, and 
competitive activities may simply duplicate each other to no purpose. Thus, 
the overall efficiency of the public sector has probably deteriorated as a 
result of the recent evolution of the division of powers. 

Effectiveness is possibly more difficult to evaluate than efficiency, since 
the criteria are not self-evident. The symphony orchestra that receives two 
grants, to return to that example, will probably evaluate the effectiveness 
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of public policy more positively than the financial institution or telephone 
company that faces two competing sets of regulations. For any type of 
public policy, more than one factor weighs in the balance. The policies 
of the federal government in most fields are probably more incoherent 
and slower to materialize than they would otherwise be because of the 
necessity to consult, inform or coordinate with the ten provincial govern- 
ments. The complex contortions required to amend the Canada Pension 
Plan, as a result of provincial paramountcy in that field, provide an 
extreme example, but the snail’s pace of policy making with respect to 
taxation, the price of oil and natural gas, the financing of the health insur- 
ance system, the conservation of renewable resources, or the phasing out 
of the Crow’s Nest freight rates suggests that the problem is a general one. 
Some federal initiatives, such as the guaranteed annual income, the restruc- 
turing of the Atlantic fisheries, or the proposed industrial strategy, were 
abandoned entirely as a result of provincial obstruction. Even the final 
version of the package of constitutional amendments that took effect in 
1982, after the federal government decided to negotiate a compromise with 
the dissident provinces, recalls the familiar definition of a camel as a horse 
designed by a committee. Yet while all of this may be viewed by some 
observers as evidence of the ineffectiveness of the present informal divi- 
sion of powers, others will argue that responsiveness to varying provin- 
cial views and perspectives is itself a valuable component of ‘‘effec- 
tiveness,’’ given the regional diversity which, in their eyes, the provincial 
governments represent. While the present writer is less sympathetic than 
most of his colleagues to this line of argument, its popularity is perhaps 
reason enough for a nod in its direction. 

The discussion of the division of powers from the standpoint of 
democracy can be brief, since most of the arguments resemble or parallel 
those that have already been discussed in some other connection. The 
measure of democracy is presumably the accuracy with which the wishes 
of the people are transformed into public policy. If one accepts the market 
model of the electoral process, overlapping and competing jurisdictions 
may increase the choices available to the voter-consumer — and the respon- 
siveness to the voter’s wishes of the governments that offer their wares 
in the political marketplace. Against this must be balanced the difficulty 
experienced by the voters in formulating their preferences and, above all, 
in organizing collectively to achieve them, if they are not certain about 
which level of government actually performs the function with which they 
are concerned. A government cannot easily be held responsible for its 
actions if it can plausibly blame their consequences, or their lack of conse- 
quences, on another level of government that is either competitively or 
cooperatively involved in the same field of activity. A government that 
modifies its own policies in order to achieve a compromise with the policies 
of another government (a practice rather self-righteously described by 
Premier Bill Bennett of British Columbia as ‘‘the Canadian way’’) can- 
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not transform the wishes of its own electorate into policy as accurately 
as one that does not, unless the other government is more representative 
of the first government’s electorate than is the first government itself. If 
the second government is in fact more representative, it can only be so 
by coincidence, and an unlikely one at that since it represents a different 
electorate, either larger or smaller as the case may be. 


Problems with the Status Quo 


The division of powers in the Constitution Act, 1867, has on balance not 
served Canada too badly, particularly when one takes into account the 
tremendous changes in technology, economic development and the role 
of the state that have occurred since it was drafted. However, some of 
the expressions used in the act may no longer have the same connotations 
that they did at the time, and should perhaps be replaced by more precise 
and meaningful terminology. An even more important requirement, 
however, is to make some explicit provision for the many new subjects 
of public policy that have evolved since 1867, and especially over the last 
half-century. Where these are not explicitly provided for in the written 
Constitution, they become the object either of arbitrary and unpredictable 
decisions by the judiciary or, more typically, of competitive involvement 
by both levels of government and the inevitable consequences of waste, 
confusion and conflict. The need is for a division of powers that will be 
as precise and meaningful in modern circumstances as the existing one 
was intended to be in the circumstances of the 19th century. 

Since any changes that will be made should presumably be made with 
an eye to the needs of the future, and not merely to those of the present, 
it would be useful to be able to estimate how the role and function of 
the state will evolve over the next several decades. Unfortunately, this is 
no easy task. On the one hand, several circumstances that have contributed 
to the expansion of state activity seem likely to continue or even increase: 
more competitive electoral politics, the contest for legitimacy between the 
two levels of government, the inability of the private sector to generate 
profits without creating externalities and incurring costs for which the state 
must accept responsibility, and the proliferation of special interest groups. 
On the other hand, there are signs in the United States, and to some extent 
in Canada, of a growing resistance to taxation and regulation. The national 
governments in both the United States and the United Kingdom, more 
recently followed by the provincial government in British Columiba, have 
made dramatic efforts to reduce the extent of state intervention. It remains 
to be seen whether these represent a long-term reversal, or at least the 
termination, of what has been the major trend over most of the 20th 
century. 

The prognosis does not become much clearer when the activities of the 
state are broken down into the categories used elsewhere in this paper. 
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With regard to taxation, it is difficult to believe that the personal income 
tax in Canada can increase much beyond present levels. On the other hand, 
new forms of taxation, such as the value-added tax (VAT) used in western 
Europe, may well be required to maintain even the present level of expen- 
ditures and services, let alone the additional expenditures and services that 
may be required in the future. 

In the field of regulation, there is some evidence of a trend to reduce 
the activities of the state. Railway freight rates are now virtually 
unregulated in Canada, as is the trucking industry in the province of 
Alberta. Pressures to deregulate the air carriers increased sharply after 
deregulation was implemented in the United States, and in May 1984 the 
then minister of Transport announced that Canadian air transport would 
be deregulated, except in the North. Regulation of broadcasting is also 
unpopular except among the small and noisy elite that benefits from it 
directly. However, there are increasing demands for regulation in other 
areas, such as occupational health and safety, the use of tobacco and 
alcohol, traffic safety, pornography, and prostitution. 

Spending and taxation are interdependent in the long run, however much 
governments may seek to postpone the evil day by borrowing. Hence, if 
taxation is approaching saturation point, which appears at least possible, 
the rate of increase in spending must eventually taper off as well. The last 
several years have seen major efforts at both the federal and provincial 
levels to restrain the growth of spending, with the brunt of such efforts 
being borne by health, education, and the salaries of public employees. 
These efforts must be balanced against, and are partly explained by, the 
increasing burden of tax expenditures, subsidies and services to shore up 
the private sector of the economy. In effect there has been not a reduc- 
tion of spending, but a shift of spending from ‘“‘social’’ to ‘‘economic’’ 
programs and initiatives. Unless the Canadian private sector demonstrates 
more independent vigour, initiative and good judgment than it has done 
recently, it is hard to foresee any reversal of the trend. 

The service-providing functions of the state appear to be at. least 
temporarily on the wane, as suggested by the recent vogue for ‘‘privatiza- 
tion.’’ This has gone farthest in British Columbia, but the many sugges- 
tions to ‘‘privatize’’ federal Crown corporations, the sale by Alberta of 
Pacific Western Airlines, and the proposal by Quebec to turn over its liquor 
stores to employee cooperatives, are all further straws in the wind. These 
developments can be explained by two factors. In the case of profitable 
services, there seems to be a growing ideological belief, perhaps of U.S. 
origin, that they belong in the private sector. In the case of unprofitable 
services, governments increasingly view them, and particularly the salaries 
of their numerous employees, as an insupportable burden. On the other 
hand, electoral politics, intergovernmental competition for legitimacy and 
the demands of interest groups will continue to provide incentives for the 
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provision of new kinds of services, which may at least counterbalance the 
losses through privatization. 

All of this uncertainty makes even the identification of problems with 
the present division of powers, let alone the prescription of remedies, a 
hazardous and uncertain exercise. With this caveat, an effort will 
nonetheless be made, organized around the by now familiar categories 
of taxation, regulation, spending and the provision of services. 

As far as the taxing power is concerned, a reasonable degree of har- 
mony has been maintained for most of the time since the Second World 
War. Most forms of taxation are now shared between the federal and pro- 
vincial governments, as shown by Table 3-1; and the practice of negotiating 
federal-provincial fiscal arrangements every five years has been quite effec- 
tive and successful. There are, however, two problems connected with tax- 
ing powers that may suggest the need for constitutional revision. 

The first problem concerns the restriction of the provinces to ‘‘direct’’ 
as opposed to ‘‘indirect’’ taxation. At the time of Confederation this 
distinction had been popularized by John Stuart Mill, but the distinction 
no longer appears as obvious today as it did then, and it has been treated 
in an inconsistent and unpredictable manner by the courts. It would seem 
desirable in a revised Constitution to abandon the terms “‘direct’’ and 
‘*indirect’’ and to declare more specifically which types of taxation should 
not be available to the provincial govenments. Since the principal if not 
the only justification for restricting provincial taxing powers is to prevent 
the provinces from interfering with the economic unity of the country, 
an amendment providing that the provincial governments cannot impose 
either tariffs or export taxes might suffice as a replacement for the present 
provision regarding ‘‘indirect’’ taxation. 

The second problem concerns the unanticipated consequences of sec- 
tion 125, which declares that property belonging to Canada or to a prov- 
ince is not subject to taxation. In 1867 governments did not own much 
property, but today they own and operate a variety of commercial enter- 
prises that are thus permitted to evade the taxes to which they would be 
liable, were they in private hands. Still worse is the fact that some Crown 
corporations, such as the Newfoundland and Labrador Petroleum Board, 
appear to be designed specifically and perhaps exclusively for the purpose 
of tax evasion. It seems desirable therefore that a revised section 125 should 
define more narrowly the kinds of ‘‘property’’ that are exempt from tax- 
ation, or the kinds of taxation from which government property is exempt. 

Regulatory powers have required considerable interpretation, not to say 
embellishment, by the courts, and will continue to do so unless they are 
more explicitly and precisely provided for in the written Constitution. Most 
of the subjects now regulated by governments were not envisaged, or at 
any rate not regulated, in 1867, and are therefore not mentioned in the 
Constitution Act of that year. Apart from aviation and broadcasting, both 
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of which were rather surprisingly allocated to exclusive federal jurisdic- 
tion during the brief interlude of common sense that followed Viscount 
Haldane’s departure from the Judicial Committee of the Privy Council, 
all have had to be subsumed under the broad categories of ‘‘Property and 
Civil Rights,’’ ‘‘Regulation of Trade and Commerce,”’ or ‘‘Criminal 
Law,’’ and consistency has not always been apparent in the judicial choices 
among those three categories. 

The result of this lack of specificity has been to leave many activities 
and sectors of the economy in a constitutional limbo where they are jointly 
regulated by two levels of government, which is about the worst possible 
situation both from their point of view and from that of the national inter- 
est. Oddities and absurdities abound, such as the de facto regulation of 
nationwide trading in securities by one provincial government owing to 
the location of the major stock exchange in that province; the evasion 
by the federal government of its constitutional responsibility for highway 
transport between the provinces; the necessity of basing anti-combines 
legislation on the criminal law power, with the resulting presumption of 
innocence until proven guilty; and the almost total confusion in the area 
of legislation to protect the consumer. It may be recalled that in 1980 the 
federal government proposed adding competition policy and product stan- 
dards to the list of federal powers, as well as specifying that the regula- 
tion of trade and commerce included interprovincial movements of ser- 
vices and capital as well as commodities. These suggestions were 
abandoned shortly afterward for lack of provincial support, but the prob- 
lem of interprovincial economic barriers has not abated since that time. 
The fostering of such barriers, whether by the provinces or, as has hap- 
pened in some cases, by the federal government itself, is self-defeating 
and reduces the well-being of Canadians generally. 

An important area of regulatory jurisdiction that is not specifically 
assigned in the Constitution at present is jurisdiction over labour and indus- 
trial relations. The federal government became involved in this field early 
in the 20th century, but in 1925 the Judicial Committee of the Privy 
Council assigned most of the field to the provinces under the rubric of 
‘‘Property and Civil Rights.’’34 Federal jurisdiction still applies to inter- 
provincial railways and airlines, banks and the stevedoring industry, but 
the Supreme Court has even ruled that workers engaged in constructing 
an international airport fall under provincial jurisdiction.2> The scope of 
federal authority under the present Constitution appears unacceptably nar- 
row for a modern industrial society. Labour has probably suffered as a 
result, not only because interprovincial competition for investment causes 
provincial legislation to favour the interests of management, but also 
because many provincial politicians come from small business backgrounds 
and appear hostile to the very idea of collective bargaining. A revised Con- 
stitution should specify, and define more broadly than the courts have 
done under the existing Constitution, those areas of the economy in which 
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labour relations belongs under federal jurisdicion. Industries of national 
significance, and those that ship a large portion of the goods or com- 
modities they produce outside of the province in which they are located, 
should definitely be included within the scope of federal authority, just 
as they have been in the United States through broad judicial construc- 
tion of the commerce clause. 

In general, therefore, the regulatory powers under the existing Constitu- 
tion leave considerable room for improvement. The whole area of regula- 
tion should be sorted out and specified in accordance with modern realities, 
and with due regard for the general principle that matters affecting only 
One province should be regulated by that province while matters of national 
significance should be regulated nationally. Although implementation of 
this principle might mean some losses by the provincial governments of 
powers presently exercised by them, it might also make it possible as a 
quid pro quo to repeal the celebrated ‘‘declaratory power’’ in section 
92(10)(c), which appears to cause some provincial governments so much 
anxiety at present. 

As noted earlier, the spending powers of both provincial and federal 
governments are virtually unrestricted under the existing Constitution. This 
is not necessarily a problem, except from the standpoint of those who 
regard spending by any government as intrinsically evil. The unrestricted 
federal spending power, however, is frequently denounced by provincial 
governments who claim that it allows the federal government easy access 
into fields, such as health, education and welfare, which they consider 
to fall under their jurisdiction. Unfortunately, provincial governments 
rarely practise the self-restraint that they preach, and instead they spend 
their own funds on areas of federal jurisdiction, ranging from cultural 
and commercial diplomacy overseas to the purchase of equity in commer- 
cial airlines. From the perspective of the individual citizen, not predisposed 
toward either level of government, the pot calling the kettle black is an 
unattractive spectacle. On the other hand, the federal spending power, 
which David M. Cameron and J. Stefan Dupré have rightly called ‘‘the 
single most dynamic element of Canadian federalism,’’ has unquestionably 
improved the quality of life for most Canadians.2® Even though public 
expenditure on health, education and welfare appears to be currently 
unfashionable, the best way to deal with the spending power is probably 
to maintain the status quo, rather than imposing any new restrictions on 
either level of government. 

Powers to provide services are also quite unrestricted, although some 
are exclusive to one or the other level of government. Apart from the 
somewhat illogical division of responsibility for penitentiaries (federal) 
from that for prisons (provincial), the existing allocation of specific respon- 
sibilities between the two levels is a sensible one and should be retained. 
Some of the types of services actually provided by governments, and not 
specifically mentioned in the written Constitution, might be formally 
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allocated to the level of government that actually provides them. Finally, 
it might be desirable to recognize in the Constitution that many services 
are actually provided at the municipal level. Constitutional discussion tends 
to ignore local government and thus proceeds in an atmosphere of unreality, 
as though Canada were still a rural nation of farmers, foresters and 
fisherman. 


Revising the Division of Powers 


While the preceding pages have suggested the desirability of some reform, 
particularly in the allocation of regulatory powers, some readers may ques- 
tion whether a sufficiently strong case has been made to justify making 
this reform a high priority. Revising the division of powers would 
undoubtedly have costs as well as benefits, not only because of the time 
and effort diverted from other issues and problems but because of the 
conflict and ill-feeling, between governments and perhaps between 
residents of different regions, that might be generated by the process. 
Another consideration is the fact that the ill-advised amending formula 
that took effect in 1982, with its provision for provinces to ‘‘opt out’’ 
of any amendment that reduces provincial powers, would make the effec- 
tive and uniform augmentation of federal powers extremely difficult. New 
federal powers that could be exercised in only seven, eight or nine prov- 
inces might in some cases be worse than no powers at all. 

It is perhaps beyond the scope of this paper to weigh the costs of con- 
stitutional revision against the benefits. If the political authorities decide 
that the benefits are insignificant in relation to the costs, then presumably 
the present division of powers will be retained. As was suggested near the 
beginning of this paper, such a division has in some respects at least served 
the country quite well, however much it falls short of perfection. The sug- 
gestions offered in the final paragraphs of this paper, therefore, will be 
relevant only if it should be concluded that the benefits of ilies the 
division of powers outweigh the costs. 

In order to divide legislative powers appropriately in a new federal con- 
stitution for Canada, the first step should be to list all the powers that 
should be assigned, including those specified in the existing Constitution 
that are still relevant and all the new objects of public policy that have 
arisen since 1867. Wherever possible the very broad categories, such as 
‘‘Property and Civil Rights’’ or ‘“Trade and Commerce,”’ should be broken 
down into more specific categories. 

The second step, as an aid to dividing the powers between levels of 
government, should be to classify them into taxing powers, regulating 
powers, spending powers and service-providing powers. The division into 
these categories need not be made explicit in the new Constitution, although 
possibly it might be. However, the division into categories will be useful 
in assigning powers, because they should be dealt with in different ways. 
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Regulating powers, for example, should be made mutually exclusive — 
as nearly as possible — so as to minimize the number of disputes between 
governments over who should regulate what, and the number of cases 
where the regulated are uncertain about the level of government that has 
jurisdiction over them. On the other hand, taxing powers, powers to spend 
and powers to provide services can overlap without creating serious prob- 
lems, and it may be desirable that they do so in many cases. 

The third step is actually to divide the powers, not merely into federal 
and provincial powers, but into at least four categories: exclusive federal 
powers, concurrent powers with federal paramountcy, concurrent powers 
with provincial paramountcy, and exclusive provincial powers. Considera- 
tion should also be given to specifying some municipal powers, especially 
in the provision of services. These powers might be concurrent, as between 
municipal and provincial levels of government, with provincial 
paramountcy. 

An additional question that may be addressed is whether Quebec should 
be given a slightly different allocation of powers from those of the other 
provincial governments. Although the idea of ‘‘special status’’ is no longer 
fashionable, some elements of it already exist in practice (notably the 
Quebec Pension Plan) and even in the formal Constitution (section 59 of 
the Constitution Act, 1982, pertaining to minority language educational 
rights). The question may arise, Should all provinces except Quebec agree 
to an amendment extending federal powers, given the opting-out clause 
in the amending formula? However, if special status in regard to any field 
of jurisdiction is given to Quebec, it should be for sound reasons based 
on a recognition of Quebec’s special character, and not as an ill-considered 
response to a tactical situation. In some fields of jurisdiction, uniformity 
is important, and in general it would not be desirable to make Quebec’s 
ties with the federal government any more tenuous than they are at present. 
In a few areas, however, a special status for Quebec might be appropriate. 
For example, post-secondary education might remain an exclusively pro- 
vincial power in Quebec, while becoming a concurrent power with federal 
paramountcy in the other provinces. 
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Federal-Provincial Relations 
and the Making of Public Policy in Canada: 
A Review of Case Studies 


FREDERICK J. FLETCHER AND 
DONALD C. WALLACE 


Introduction 
General Objectives 


It has for many years been commonplace in Canadian political discourse 
to attribute public policy failures to the federal system. It is commonly 
blamed for the failure of governments to deal with some pressing prob- 
lem or, more recently, for the over-expansion of government. Inaction 
is blamed on the multiple veto points in the system and over-expansion 
on the competition among governments to respond to citizen demands. 
While some critics have blamed the system itself and advocated unitary 
government or, more commonly, secession, others have focussed on the 
alleged weaknesses of particular elements of the system. For example, 
various reformers have proposed such remedies as disentanglement of the 
division of powers, curtailment of the federal spending power, expansion 
of the list of concurrent powers, or changes in the mechanisms of federal- 
provincial relations. Although the rationales offered for these reforms are 
sometimes procedural, they more often reflect dissatisfaction with specific 
policy outcomes, often federal government policies. 
In this study, we have attempted, through a survey of a sample of case 
studies of public policy, to assess the influence of the structures and pro- 
cesses of Canadian federalism on policy outcomes. The purpose of the 
project is to determine the circumstances under which federalism affects 
policy outcomes, the values which tend to be maximized or minimized 
in particular circumstances, the interests involved and the effectiveness 
of the process in managing conflict. In looking at the impact of the pro- 
cess of federal-provincial relations on the substance of policy, our focus 
has not been on the details of policy, but, rather, on the broad trends 
revealed in the case studies. While attempting to keep in mind issues related 
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to democracy and community, we have taken a functionalist perspective, 
believing that governmental effectiveness is an overarching key issue for 
the Commission. Within the limits set by the available literature, we have 
tried to examine this issue in the terms suggested by Richard Simeon 
(1982-83, p. 155) when he observed that ‘‘the policy implications of alter- 
native allocations of power lie at the heart of the functionalist perspec- 
tive, yet studies of federalism have tended to neglect the linkage between 
interests, institutions and the content of public policy... .”’ 

For a variety of reasons, the focus of federal-provincial relations appears 
to be changing. The fundamental questions raised by the independence 
movement in Quebec and the constitutional reform issue have been put 
aside, at least temporarily, and the focus has shifted to economic policy. 
The shift in focus from negotiating the terms of cost-sharing for the pro- 
vision of social services to economic management and the promotion of 
economic development in hard times has left officials at both levels of 
government frustrated. The problems on the revised public agenda have 
proved to be intractable, and the history of the federal-provincial process 
provides few precedents for dealing with them. The eleven governments 
are in the process of building new relationships based on new issues. It 
seems, therefore, to be a good time to examine the process of federal- 
provincial interaction as it has evolved to date, with particular attention 
to its effectiveness in resolving disputes, its responsiveness to outside inter- 
ests (especially in the economic sphere), its impact on public policy and 
its accountability to representative institutions. In particular, it is impor- 
tant to examine the conditions under which the system works most effec- 
tively and to try to determine whether the procedures developed in the 
past to deal with social issues, for example, can or should be applied now 
to economic issues. 


The key questions guiding our research have been the following: 


e Is the substance of public policy affected by the structure and opera- 
tion of the federal system? 

e Is there a crisis of federalism, as such, or are we experiencing rather 
a crisis of modern government? 

e Should criticisms of the substance of policies be attributed instead to 
the process of decision making in the federal system? 

e What factors in the federal-provincial bargaining process influence con- 
flict management? 

¢ Does the system itself promote conflict? 

e What factors influence the access of non-governmental interests and 
the responsiveness of the process to their concerns? 

¢ What types of interests appear to have most influence? 

¢ How accountable are executives to legislative entities with respect to 
federal-provincial issues? 

¢ Can differences by issue and jurisdiction be traced? 
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Approach: 
Surveying the Literature 


To fulfill these general objectives, we have examined the major texts in 
the field and prepared a thorough and careful review of existing case studies 
in a representative selection of public policy areas. Our search has gone 
beyond the literature in political science to related fields, most notably 
economics and law. We have examined a wide range of material focuss- 
ing on public policy rather than federal-provincial relations as such. We 
have taken seriously Banting’s observation (1982, p. 180) that ‘‘specialists 
in federal-provincial relations are not always well placed to evaluate the 
policy impact of institutions they study.’’ We have, therefore, tried to find 
works that treat public policy as the ‘‘phenomenon to be explained’’ (ibid., 
p. 181) and to examine their findings with respect to the impact of federal- 
provincial processes. Our approach has been to identify the central prop- 
Ositions in the standard texts and then to examine them in the light of 
the findings in the case studies. 

The major purpose of this paper is to examine the effectiveness of 
federalism as a system of policy making in meeting the expectations of 
citizens for a responsive and accountable process which deals with their 
concerns. The paper does not deal directly with the crises of community 
which have troubled the federal system over the past decade and more. 
While improvements in the public policy process might well help to 
ameliorate western alienation and reconcile Quebec to the system, the focus 
here is on non-crisis federal-provincial relations. 

The literature in this area is frequently atheoretical and is generally not 
empirical or quantitative in approach. This state of affairs has required 
us to develop categories to impose upon the material and to infer prop- 
ositions from studies not reported in propositional terms. The work thus 
has an unavoidable subjective element. 

In addition, the case literature is uneven. There is considerable case- 
study material on such areas as fiscal relations and constitutional reform 
— omitted here because they have been studied rather thoroughly — as 

well as on pensions, health, social security, manpower and regional 

development. The federal-provincial process is less well studied in such 
areas as economic policy, communications and education, although recent 
works go some distance to fill these gaps. We have made particular efforts 
to find relevant works in the latter areas. 


Focus and Scope of the Study 


Our analysis focusses on policy area (and type), jurisdiction, and inter- 
ests mobilized. Time has proved to be an important element in the analysis. 
For example, the case studies which we have consulted on Canadian inter- 
governmental relations in the past few years document the tremendous 
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growth of spending empires at the federal and provincial levels and the 
growing interdependence and entanglement of policy-making structures. 
As well, these studies portray the institutionalization of the structures of 
intergovernmental relations, especially the specialized central agencies 
charged with the management of the process. In addition, we have seen 
the shift from functional to summit federalism and from multilateral to 
bilateral relations. 

Overall, we have surveyed some 50 general works on federal-provincial 
relations and more than 100 case studies and commentaries on specific 
areas of intergovernmental policy making. The case studies were selected 
primarily on the basis of their attempts to link the substance of policy 
with the process of policy making. Time and resources did not permit a 
full-scale search of the literature, and we can only hope that our scanning 
has produced a representative body of material. We found that few case 
studies of this sort have been done in French, thus limiting our access to 
a Quebec perspective (though we have consulted a number of more general 
works). 

In the analysis, we have concentrated on case studies in eight broad 
policy areas. These include some areas where federal jurisdiction is almost 
exclusive (communications policy) through various degrees of shared 
responsibility (transportation, economic policy, regional economic develop- 
ment, energy and natural resource development, social welfare) to areas 
which fall primarily under provincial jurisdiction (education, health). 

We have used the case study literature to focus on the impact of the 
particular array of structures, interests mobilized, issue area and type, and 
jurisdiction on specific policy outcomes. This has made the analysis 
complex, not only because the mix of variables is complex, but also because 
it changes over time. Arranging the factors in simple dependent- 
independent variable relationships proved to be impossible, and we have, 
instead, tried to discuss broad trends. In addition, we have found that 
the impact of jurisdiction and federal-provincial mechanisms (the 
federalism variables) rarely influence public policy in a simple or direct 
way. Rather, they have impact in combination with or through other fac- 
tors. Nevertheless, we have tried to grapple with the issues in as systematic 
a manner as possible. We have grouped our analyses under three broad 
headings: 


e the impact of federalism on public policy; 
e conflict management; and 
e federalism and democratic values. 


Our analysis leads us to confirm certain of the main arguments in the 
literature. The system is not for the most part decisive and tends to be 
incapable of rendering decisions in certain controversial areas. The actual 
federal-provincial negotiations are usually inaccessible to relevant non- 
governmental interests, so that the deliberations often fail to canvas all 
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relevant viewpoints, except insofar as the governments are in touch with 
their constituencies. As an instrument of conflict management, the system 
is only moderately successful, but it does work well under certain 
circumstances. The case studies provide some guidance in identifying these 
conditions and suggesting reforms that might make the process more 
decisive and more responsive, as well as more able to manage conflict.! 

In an attempt to go beyond the descriptive and to suggest some of the 
main elements in the analysis to follow, we have identified four major 
controversies in the literature with respect to the impact of federalism on 
public policy upon which our analysis permits us to comment. 


General Critique of Federalism: 
Four Debates 


CONSERVATIVE OR INNOVATIVE? 


First, there is the debate between those who contend that federalism has 
a conservative bias, permitting strong interest groups to use the multiple 
veto points in the system to block government action to assist the weak 
(Mallory,1954; pp. 53-56, chap. 3) and those who view divided jurisdic- 
tion as permitting innovation at the provincial level, often followed by 
emulation (Trudeau, 1968, pp. 124-50). The innovation thesis is sup- 
plemented by the argument, offered by Trudeau and supported by the 
public choice theorists, that one level or the other will provide a particular 
service if there is sufficient citizen demand. 

On the basis of a careful study of the income security case, Banting 
(1982, pp. 73-76) concluded that federalism has both a conservative and 
an expansionist dynamic. This view is supported by the findings reported 
in a wide range of case studies. With respect to the innovation thesis, he 
makes the point that it fails to take fully into account the limiting effects 
of regional disparity and interprovincial economic competition. No doubt, 
this applies especially to the costly social programs in which he was inter- 
ested. On the other hand, competition for the credit that goes with expand- 
ing popular programs (pensions, family allowances) or in occupying 
jurisdictional grey areas (regulation of communications, aspects of the 
economy and some social services, for example) promotes the expansion 
of government activity. By the 1970s, at least, the conservative effect of 
multiple veto points had been largely overcome by the erosion of jurisdic- 
tional boundaries through federal-provincial collaboration and federal use 
of the spending power. The changes in public expectations resulting from 
the increased level of government activity dating from the Depression were 
among the forces which moved federalism away from the individualism, 
legalism and laissez-faire non-interventionism with which it had been 
associated (Corry, 1958, pp. 95-98). 
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On the other hand, the innovation thesis, which was derived largely from 
the hospital insurance and medicare case, seemed to have limited applica- 
tion. Increased interdependence, flowing from improved transportation 
and communications, accompanied by the emergence of nationwide cor- 
porations and a nationalizing of public and elite sentiment (ibid.),” had 
created a competitive environment which made local innovation difficuit. 
In the social welfare area, innovation was discouraged by the need to keep 
tax levels competitive in the search for capital investment. Conversely, 
innovations in infrastructural support or subsidies to business were quickly 
matched, if not emulated, creating an unhealthy pattern of innovation- 
emulation (Tupper, 1982, chap. 7). Nevertheless, the potential remains 
for provinces to innovate when national majorities or vested interests block 
federal initiatives, but the limitations created by revenue shortfalls (despite 
equalization) and interprovincial competition are significant. The argu- 
ment of the public choice theorists that the existence of independent 
governments competing for credit promotes innovation and enhances con- 
sumer choice (Sproule-Jones, 1975) founders on the realities of residence 
requirements, interprovincial competition and federal-provincial inter- 
dependence. Increasing federal government resistance to opting out with 
compensation and unconditional transfers was also, no doubt, a factor. 

By the 1980s, therefore, it was possible to identify both a conservative 
pattern and an expansionist pattern. The conservative pattern, in which 
needed changes to various social programs, in areas such as social 
assistance, pensions and medicare, are blocked by the fact that substan- 
tial political resources must be expended to bring about change, is of con- 
siderable significance. The paralysis implied here is related only partly to 
federalism. It reflects not only the multiple veto points in the system and 
the erosion of trust in the system resulting from confrontational federal- 
provincial relationships in other areas, but also the shortfall in govern- 
ment revenues resulting from the worldwide recession and the decline in 
support among key elites for social service spending. (The latter develop- 
ment is, no doubt, related to increasing professional skepticism regarding 
the effectiveness of certain kinds of social spending [Leman, 1980, 
pp. 224-27]). The conflict of interest between those who would reform 
the system to expand services and those who would reform it to cut costs 
explains part of the immobilism and is essentially unrelated to federalism, 
though the interests are not evenly dispersed in regional terms. With respect 
to the impact of federalism, it can be said that it does raise the level of 
consensus needed to adjust existing programs or introduce new ones and 
permits private groups to block change (Banting, 1982, p. 174), especially 
where jurisdiction is shared or predominantly provincial. (This has given 
rise to unilateral federal action, where feasible, and attempts at bilateral 
agreements.) In addition, the operation of executive federalism insulates 
policy makers from public pressures, to a degree, and, therefore, from 
the expansionist pressures seen as inherent in democratic politics and from 
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the cost-cutters in a neo-conservative era (ibid., pp. 114-15; Leman, 1980, 
p. 224). 

The expansionist pattern derives not so much from the innovation- 
emulation model which operated in the health care area as from the 
increased competitiveness of governments in the 1970s (Cairns, 1979, 
pp. 188-89). The impact of the competition among governments to imple- 
ment restraint programs remains to be seen. If restraint programs are 
viewed as a part of the competition to attract investment, the changes we 
have noted here in the federal dynamic may be related to a shift in emphasis 
from redistribution to capital accumulation by the governments in the 
system, a return to the anti-democratic intentions of some of the founders 
of federalism (Whitaker, 1983, pp. 36-37). If that is so, it is a movement 
that has no direct relationship to the federal system as such. 


COMPETITIVE EXPANSIONISM 


Second, we turn to a paradox in some recent literature: that inter- 
governmental competition has promoted government interventionism and 
yet led to a kind of functional paralysis (Cairns, 1979, pp. 175 and 189). 
The thesis here is that the inevitable competition among governments in 
an interdependent federalism to claim credit and avoid blame and to 
expand jurisdiction to the maximum (a kind of Parkinson’s Law of 
federalism) leads to the expansion of services and, especially, inter- 
ventionist policies of economic subsidy and regulation. It is argued that 
the governments increasingly collide with one another and become 
entangled, while individuals and corporations get caught in the middle. 

Much of the literature supporting this position tends to reflect a hostility 
to government intervention rather than analysis of federal-provincial rela- 
tions. It does seem clear, however, that the jurisdictional situation in 
Canada, where each level of government has substantial economic powers, 
- has led to conflict and a degree of competitive expansionism. In the social 
services and income support fields, the squeeze on government revenues 
in the past decade has curtailed expansionism. Indeed, many observers 
in the latter field are concerned not so much about expansion as contrac- 
tion. The best available empirical evidence on the expansion of social ser- 
vices suggests that growth is related to centralization and that the existence 
of significant provincial jurisdiction delayed expansion of services.? In the 
economic field, intergovernmental cooperation has been hampered by the 
absence of incentives for governments to cooperate, the lack of well- 
developed shared programs to build on and the degree of regional mistrust 
in the system. Nevertheless, economists appear unable to demonstrate 
substantial negative effects except, perhaps, with respect to the bidding 
up of subsidies, tax breaks and other forms of assistance to industry.4 
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THE PARALYSIS THESIS 


Third, we turn to a related proposition: that jurisdictional boundaries have 
become so blurred as a result of the development of cooperative federalism 
that governments try to be active in every area and paralysis has resulted 
(ibid., pp. 189-90). This is related to the traditional Quebec argument that 
federalism is a straitjacket preventing both of Canada’s communities (in 
the form of the Quebec and federal governments) from fulfilling their 
objectives (Morin, 1976; Lévesque, 1977). The underlying assumption here, 
however, is that Quebec lacks jurisdiction in certain key areas. 

The paralysis thesis is related to the view that there has been a decline 
in ‘‘constitutional morality’’ or respect for the spirit of the Constitution 
and that federal-provincial relations in the 1970s became a rather cynical 
competition for political power. Lacking the security of a settled jurisdic- 
tion, the argument runs, governments seek political support (Careless, 
1977, p. 177). In fact, the end of the constitutional logjam and changes 
in various shared cost programs, as well as some innovations in restraint 
programs (British Columbia) and economic initiatives (Saskatchewan, 
Ontario), demonstrated that action was still possible. The failure to achieve 
concerted government action on the pressing economic problems of the 
1980s probably relates more to the intractability of these problems (as 
shown by the difficulties faced by other countries) than to the federal 
system. It is also true, however, that intergovernmental mistrust, derived, 
in part, from attempts by both levels to expand their activities in the 
economic sphere and, in part, from spillovers on other issues, helped to 
block concerted action. The fact that jurisdiction was shared, not con- 
current (with each level having substantial but limited capacity for action), 
was also a factor. The circumstances of the period, in which there was 
competition for support between Ottawa and a Quebec government which 
threatened the survival of the regime, clearly heightened intergovernmental 
mistrust. In general, there was an absence of incentives for cooperation. 
(In many areas, concurrent action might well have been preferable to con- 
tractual joint action in any case. Parallel programs, whether supported 
by shared jurisdiction or the openings left by concurrent jurisdiction, might 
well avoid the inflexibility of the contractual straitjacket while providing 
greater sensitivity to regional differences. The risk of countervailing policies 
might be mitigated by consultation.) 

With respect to the Quebec argument, there is little doubt that Quebec 
government initiatives have been limited by the division of powers. This 
generalization applies over a wide range of activities, from language and 
education policies through the regulation of communications. On the other 
hand, it is also clear that the federal government has found its capacity 
to act in the constitutional area, among others, hampered by Quebec’s 
political resources. In the end, however, it is not unreasonable to con- 
clude that both governments have found ways and means to accomplish 
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many, perhaps most, of their objectives. The pattern has been more one 
of delay and frustration than of paralysis. Regulation of communications 
is an area of considerable frustration for Quebec and a number of other 
provinces, yet there is little evidence that provincial jurisdiction would have 
served citizen needs better or, indeed, produced very different policies. 
The slow growth of Radio Quebec was more a matter of resources — and 
Quebec government priorities — than jurisdiction. In short, the central 
argument of the Parti Québécois that, as Simeon (1982-83, p. 154) sum- 
marizes it, ‘‘Quebec cannot achieve its own goals in economic, social or 
cultural policy so long as Ottawa controls so many of the levels of policy 
making,’’ is undoubtedly true. However, the differences in substantive 
policy seem, to an external observer, to be, in many cases, minor or dif- 
ficult to trace. Nevertheless, it is obviously true that federalism is one factor 
among many which limits the capacity of governments to make radical 
changes in the socio-economic order (Brunelle, 1982). 


EQUITY VERSUS EFFICIENCY 


Fourth, we examine a contention — widespread in recent years — that 
the federal system’s emphasis on regional equity prevents concentration 
of resources and thereby hinders the pursuit of excellence (or in economic 
terms, international competitiveness). For example, the Conservative Party 
task force on technology and training argues that money is squandered 
““on ridiculous enterprises such as creating a microelectronic research centre 
in every Canadian province, which makes for good politics but lousy 
economics,’’ in Jeffrey Simpson’s paraphrase.° The tension is seen to be 
between ‘‘rational’’ allocations and political expedience. 

Whether the argument is put in terms of efficiency or effectiveness, it 
seems plausible to argue that the primary problem is not so much 
federalism as regionalism. There can be little doubt of the correctness of 
the argument put by Cairns (1977) and others (Elkins and Simeon, 1980, 
pp. 290-99) that the existence of provincial governments with significant 
powers has mobilized interests in regional terms in ways that might not 
have occurred in a unitary system. In addition, the provincial governments 
have given voice to regional interests that might have gone unheard in 
a unitary system. It is also clear, however, that regional conflicts over the 
location of industrial development, port facilities, federal installations, 
and so forth, would be present in any system. Altering the division of 
powers to strengthen central jurisdiction would not make the issues go 
away, nor would it necessarily produce ‘‘better’’ policies. In the end, much 
depends upon the capacity of the federal government to summon the 
political will to make tough allocative decisions and to fashion com- 
promises and tradeoffs to manage regional conflict. 
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Three Broad Concerns 


This discussion of four controversies over the impact of federalism on 
public policy illustrates the complexity of the issue and the need to view 
federalism in the context of other factors. Its significance varies with 
jurisdiction, issue area, and so on. Federalism has clearly contributed to 
the political malaise of recent years, but it is by no means the major cause. 
In the section immediately following, we will try to specify its impact more 
clearly and explore the implications of that impact for the future of the 
system. 

Having dealt with this, we then turn to our second broad concern: the 
effectiveness of the system in managing conflict. The conventional wisdom 
that consultation, trust relationships and an incremental approach to deci- 
sion making are most conductive to effective conflict management found 
considerable support in the literature. We found that the federal system. 
had evolved a number of ad hoc arrangements that had promise for 
improving conflict management if applied more systematically. Despite 
the problems posed for the system by intractable differences of economic 
interest and cultural preference, our survey suggests that there is substan- 
tial potential for effective conflict management. 

In our third area of concern, federalism and democratic values, the case 
studies tend to support the conventional picture of the system as neither 
responsive nor accountable. This was particularly true in areas of shared 
jurisdiction. There were, however, important differences over time and 
by issue. It is important to note that there was evidence of a general respon- 
siveness to public and professional preferences, especially when strongly 
held and transregional. We argue that, through some fairly simple reforms, 
responsiveness and accountability could be improved without seriously 
reducing decisiveness. 

Finally, we attempt to suggest some promising directions for reform 
in the system, keeping in mind the need to balance decisiveness, respon- 
siveness and accountability, while successfully managing conflict and cop- 
ing with conflicting regional interests and concepts of community. - 


Divided Jurisdiction: 
The Impact of Federalism on Policy Outcomes 


Stating the Problem 


To analyze the impact of federalism — the pattern of divided jurisdiction 
— on policy outcomes is a difficult task. It involves a speculative activity 
in which the analyst compares what did (or did not) happen with what 
might have happened under a system of central dominance or one of pro- 
vincial dominance (Simeon, 1973, pp. 269ff.). The issue here is not so 
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much the impact of federalism (as opposed to some other system) as it 
is the impact of any particular federal structure (as opposed to realistic 
alternative configurations). Some effects are direct, with a discernible 
impact on substantive policy outputs or on the implementation of pro- 
grams. Others are indirect, creating conditions which influence policy. The 
task is not simply one of identifying winners and losers in the process. 
It involves also attention to the values reflected in policies chosen or 
rejected, as well as to the choice of policy instruments, the timing and 
scope of programs, and so on. While no definitive answers are possible, 
informed speculation based on a variety of cases can help us to under- 
stand the costs and benefits of the existing system and, therefore, suggest 
considerations relevant to reforms. 

In many areas, the impact of federalism on policy derives indirectly from 
the regionalization of sentiment that federalism promotes. If Cairns and 
others are correct, that such attitudes are often mobilized by regional elites 
(or the very existence of provincial boundaries), then it is not unreasonable 
to trace such controversies as that over freight rates to the federal 
system.°® Institutional arrangements which minimized regional sentiment, 
perhaps by involving provincial spokesmen in relevant decisions, might 
mitigate these sentiments and make the substantive issues easier to deal 
with. Joint regulatory boards (discussed in terms of conflict management, 
below) are one possible mechanism. 

With respect to implementation, the case studies abound with allega- 
tions of rigidities, delays, duplication, high decision costs and other forms 
of waste associated with divided or shared jurisdiction. For example, until 
the shift from shared-cost programs to block grants in 1977, the prov- 
inces found it very difficult to coordinate the many health and welfare 
programs which they operated in contractual relationships with the federal 
government. Adjustments to changing conditions, adoption of cost-saving 
innovations and administrative reorganization of programs to increase effi- 
ciency were made difficult by the need to secure federal agreement. It was 
not so much that the federal government was intransigent as that achiev- 
ing consensus among 11 governments was a slow process. (One irony here 
is that the needs test for social assistance was placed in the federal legisla- 
tion in response to provincial pressures and subsequently became a bar- 
rier to provincial governments seeking innovative ways to assist the working 
poor.) The block grant solution promoted integration and flexibility at 
the expense of national standards (Hum, 1983, pp. 4-5). 

In considering the propositions emerging from the literature, caution 
is required. Banting (1982, p. 4), for example, notes that institutions had 
less influence on income security policy than might have been expected 
and cautions analysts to guard ‘‘against attributing too much policy 
influence to institutions, or holding unrealistic expectations about the 
extent to which institutional engineering can solve policy problems.’’ The 
tendency of Canadian politics to focus on federalism could easily lead 
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analysts to exaggerate its significance. As Banting (ibid., p. 180) has 
pointed out: 


For over a generation now, federalism has been the most dramatic part of 
Canadian politics, full of conflict, tension and explosive potential. Further- 
more, much of this drama has been played out on the public stage, unlike 
many other exciting battles that have remained fully cloaked in cabinet secrecy 
.... But drama and policy impact are decidedly different phenomena. To 
some extent, federal-provincial conflict has simply served to highlight cer- 
tain policy areas, without increasing their substantive importance. 


Nevertheless, our case studies make clear that both jurisdiction and the 
form of federal-provincial agreement — conditional versus unconditional 
grants, for example — make a difference in the timing and substance of 
public policy. Still, we do not believe there is a crisis of federalism at this 
level. The sense of crisis derives largely from issues which go far deeper - 
than the processes by which our governments make decisions. In the eight 
policy areas we have examined (ranging from areas of primarily provin- 
cial jurisdiction to areas of federal predominance), there are many instances 
where it is plausible to attribute effects to the system itself. It must be 
noted, however, that significant effects can usually be attributed to a com- 
bination of factors, of which the federal system is only one. 


Federalism: 
Brake or Accelerator? 


Does centralization of authority promote innovation, as some authors 
assume, or is decentralization of jurisdiction more likely to promote adjust- 
ment to changing conditions? It appears to depend upon the issue at hand. 
Birch, in his classic work (1955), argues that the complications of 
federalism inhibited the development of social legislation in Canada, delay- 
ing the emergence of the welfare state. Although noting that Canada has 
not lagged behind other non-federal states at the same level of industrial 
development, Banting agrees that social welfare programs developed fastest 
in centralized systems, noting that federal government involvement was 
a critical factor in Canada. Constitutional amendments to shift jurisdic- 
tion to the central government and the use of the spending power to create 
programs were key elements in the development of the Canadian welfare 
state. Provinces were and are inhibited by regional disparities in terms 
of government revenues and competition for investment from developing 
costly social programs. Banting’s judgment is that the theory that 
federalism permits innovation in one unit that can then spread throughout 
the federation does not hold up under examination (1982, p. 174). 
Other studies suggest, however, that there was a pattern of provincial 
innovation in the health care field. A number of programs began in one 
or two provinces and then were established in other provinces because the 
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federal government, under pressure from the provinces with programs or 
from consumer groups, saw some electoral benefit in offering cost-sharing 
arrangements. Other provinces then introduced the programs, sometimes 
reluctantly, to get a share of the funds (and political credit). Hospital and 
medical insurance are the prime examples. These case studies (Taylor, 1978; 
Armitage, 1975; Weller and Manga, 1983) suggest that this pattern is most 
likely to occur when: 


e jurisdiction is predominantly provincial or shared; 

e there is significant public or professional demand for the program, 
across several regions; 

e the federal government is seeking credit, as a result of either electoral 
or federal-provincial competition; and 

e government revenues are growing. 


These conditions are increasingly rare, so that this pattern is unlikely to 
recur in the years ahead. Province-led innovation is more likely to occur 
in low-cost fields (except with respect to industrial assistance). The health 
care case, therefore, is not generally applicable. 


Major Cases: 
Social and Economic Policy 


Few case studies attempt explicitly to assess the impact of federalism on 
public policy. Among those which do are Simeon’s (1973) study of the 
Canada-Quebec pension plan negotiations, Banting’s (1982) overview of 
income security policy, Jenkin’s (1983) study of industrial strategy and 
Tupper’s (1982) examination of industrial assistance policy. These and 
related works by Thorburn (1984) and Brown and Eastman (1981) are 
discussed in some detail below. The other case studies we have consulted 
do not deal directly with the ‘‘counterfactual’’ possibilities of alternative 
federal arrangements. Nevertheless, many of them provide information 
that is of assistance in our attempt to assess the impact of federal 
organization. 
Simeon (1973, p. 271) concluded that: 


The outcome of the pension plan negotiations . . . took the shape it did largely 
because of a certain pattern of federal-provincial interaction. It ensured that 
a particular set of interests — those of the provincial governments — was 
injected into the process. 


In his view, had the federal government been able to pursue its initiative 
without regard for the provinces, the proposal would have been imple- 
mented more quickly, the policy process would have featured more 
parliamentary and interest group input and the pension plan would have 
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been simpler. It would probably have emerged as a straightforward pay- 
as-you-go plan. Certainly, the investment funds for the provinces would 
not have been forthcoming, nor would they have gained tax points (ibid., 
pp. 269-71). It must be noted, of course, that the impact of parliamen- 
tary and national interest-group input is incalculable and might have pro- 
duced consumer-oriented changes. One general conclusion that can be 
offered is that the process does give pride of place to the interest of govern- 
ments and, potentially at least, to regionally concentrated interest groups. 

Had the provinces been left to deal with the demand for pension reform, 
Simeon concludes, no plan like the Canada Pension Plan would have 
emerged. The matter was not a high priority for the provinces and was 
placed on the agenda by the federal government for electoral purposes: 
‘‘Most provinces had neither the expertise nor the resources to establish 
a contributory pension plan’’ (ibid., p. 270). In addition, the populations. 
of most provinces were too small to sustain it. The most likely outcome 
would have been increased regulation of private pension plans in some 
provinces. Of course, failure to act on the part of the federal government 
would undoubtedly have resulted in increased pressures from welfare- 
oriented lobby groups on the larger provincial governments. 

Banting’s fundamental conclusion, as noted above, is that while institu- 
tional arrangements have influenced certain aspects of income security, 
they have not determined its basic principles. With a unitary government, 
programs might have been introduced sooner or expanded faster and been 
administratively simpler. With a decentralized system, some programs 
might not exist and others would have taken a different form, but some 
form of income security would have been established: ‘‘Provincial fiscal 
limitations and the problems of mobility of capital and labour would have 
limited expenditures and produced a greater reliance on regulation of the 
private sector’’ (Banting, 1982, pp. 60-61). 

Banting’s arguments can be summarized briefly: the effects of provin- 
cial economic competition are such that federal involvement is necessary 
for the expansion of social programs; the centralization of control over 
income security after the 1930s (through constitutional amendments and 
shared-cost programs) produced a more expansive welfare state than would 
have occurred under provincial jurisdiction. Banting’s view is that pro- 
vincial fiscal limitations and differential wealth along with problems of 
mobility of capital and labour would have limited expenditures and created 
greater reliance on the private sector. His conclusion, therefore, is that 
the predominance of provincial jurisdiction which delayed the introduc- 
tion of social programs would have limited their scope had federal involve- 
ment proved impossible. Indeed, he argues that divided jurisdiction has 
been a conservative force in welfare politics because it raises the level of 
consensus needed for new programs; it can result in an elaborate system 
of vetoes which restrains growth; and it permits the private sector to limit 
the scope of national programs by playing one level off against the 
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other.’ (It should be noted here that the inability of provinces to agree 
among themselves to mount joint or coordinated programs without federal 
involvement effectively restrains provincial initiative.) 

All four of the economic policy studies noted above agree that federalism 
has contributed to Canada’s economic difficulties. Jenkin’s major con- 
cern is that the federal system has prevented a coordinated approach to 
industrial strategy, with attendant costs related to countervailing policies 
and spillovers from one province to another (1983, pp. 26, 170ff.). 
Thorburn (1984, p. 242) supports this view, arguing that federal-provincial 
competition has weakened Canada’s international economic influence and 
hindered the development of trust between government and the private 
sector: 


We have developed a relationship of deadlock in federal-provincial relations 
that has set the pace for other relations, especially between business and 
government. This has prevented us from agreeing on our economic goals... . 
This failure to order our affairs rationally according to plan at the highest 
level has had most serious consequences: our economy has become balkanized 
and our politics confrontational, leading us to dissipate our top decision- 
making resources on struggles of allocation between regions, provinces, indus- 
tries and so on, instead of building consensus around an agreed-upon pro- 
gram of development. 


Brown and Eastman (1981) too found very real limits to consultation 
between the public and private sectors, deriving, in part, from federal- 
provincial conflict over critical jurisdictional issues. It was their judgment 
(p. 189) that ‘‘it is much easier to operate a public/private consultative 
process in a unitary state.’’ They observed that economic interests felt at 
risk as rival governments sought their support and that the number of 
actors posed a problem. 

Tupper, in his (1982) study of industrial assistance policies, found (p. 83) 
that ‘‘federalism, by ‘institutionalizing regionalism,’ makes difficult, if 
not impossible, the pursuit of federal policies which are indifferent to the 
spatial distribution of industry.’’ This regionalization fosters interprovin- 
cial competition for job-creating investment as well as making it ‘‘difficult 
for the federal government to formulate policies acceptable to all regions’”’ 
(ibid., p. 82). These conditions tend to weaken all governments in dealing 
with business interests, both domestic and foreign, and, therefore, weaken 
environmental safeguards and protection for labour. He noted, however, 
that factors other than federalism were involved and that ‘‘many of the 
‘economic critiques’ of federalism are really statements of hostility toward 
the positive state or expressions of frustration with the complexity, 
slowness, and apparent irrationality of economic policy-making in a 
decidedly complex federation’’ (ibid., p. 91). 

For those opposed to industrial planning, in favour of the encourage- 
ment of capital, or concerned about regional equity, the system clearly 
has virtues. For others, these consequences are extremely negative. 
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With respect to the broader implications of the federal-provincial pro- 
cess, it has been widely argued that the territorial nature of federalism 
fosters programs aimed at regional distribution and inhibits programs 
aimed at interpersonal redistribution.® After a careful analysis of 
available data, Banting (1982, p. 83) concluded that ‘‘federalism has not 
significantly altered Canadian redistributive goals, and has not diverted 
significant resources away from redistribution between individuals through 
the income security system.’’ In his view, centralization of jurisdiction 
might well have expanded the welfare state and decentralization contracted 
it, but public and professional demand would have ensured that the basic 
principles applied. Decentralization of the income security function would, 
however, drastically reduce both the legitimacy and the economic manage- 
ment capacity of the federal government (ibid., p. 168). 

Without challenging Banting’s argument directly, Derek Hum (1983, 
pp. 3-10, 82-83) suggests that the Canada Assistance Plan (CAP) has a 
number of flaws and gaps which could be attributed to divided jurisdic- 
tion. Hum argues that the shared-cost contractual relationship between 
Ottawa and the provinces has prevented individual provinces from mak- 
ing adjustments to the CAP to extend services to the working poor and 
to deliver services more efficiently. (The irony is that the restrictive clauses 
were inserted at the insistence of some provinces.) Rand Dyck (1976) argues 
that the agreement to establish the CAP represented the highest attainment 
of cooperative federalism, but Hum regards it as severely flawed. The dif- 
ference is that while Dyck is focussing on the process, Hum is primarily 
concerned with the values represented by the substance of the compromise 
that emerged from the federal-provincial process. Analytically, of course, 
the same problems of compromise can emerge out of departmental con- 
flict in a unitary state. Indeed, Donald Savoie (198la, pp. 152-53) and 
others (Jenkin 1983, pp. 170-71) argue that intradepartmental conflict in 
Ottawa is as important as intergovernmental disagreement in blocking the 
development of coordinated economic policies. The bilateral approach in 
vogue under the General Development Agreements led to special status — 
for each province, with damaging spillovers for other provinces and no 
coordinated effort. 

It seems clear from the case studies that shared jurisdiction limits the 
kinds of policies considered. As Banting (1982, pp. 77-78) suggests, there 
is an inescapable tension between the logic of planning and the logic of 
federalism which promotes incrementalism and limits the possible areas 
of agreement. For example, the inherent conflicts in the Canadian federal 
system have made agreement on matters of fiscal policy and economic 
development extremely difficult (Smiley, 1980, p. 185ff.). In particular, 
intergovernmental relations are underdeveloped in the industrial policy 
area because there is ‘‘an underlying conflict between the nature of the 
decisions required in industrial policy and the kinds of substantive col- 
laboration possible within the intergovernmental framework’’ (Jenkin, 
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1983, p. 141). Perhaps the most important issue here is the extent to which 
this limitation is inherent in executive federalism itself or only in the form 
that emerged from the erection of the Canadian welfare state. This issue 
is covered in more detail in our discussion of conflict management. 

It is interesting to note that case studies in such diverse areas as educa- 
tion, health, social welfare and energy policy suggest that interprovincial 
and federal-provincial disagreements have narrowed the range of policy 
alternatives that each level can realistically consider (Chandler and 
Chandler, 1979, p. 190; Leman, 1980, p. 283). This appears to be true 
not only in policy areas where jurisdiction is shared, but also in any field 
where a consensus is required for effective decisions, as, for example, under 
shared-cost programs. 

The view that the process promotes attention to fiscal and jurisdictional 
issues rather than substantive concerns is very widespread. With respect 
to energy policy, for example, the focus on division of revenues has drawn 
attention away from substantive issues of development and taxation policy 
(Campbell et al., 1976). In the offshore minerals cases, substantial 
resources have been devoted to determining which level of government 
should make development policy rather than to what its central elements 
should be (Caplan, 1970; Laxer, 1983, p. 3). In the health field as well, 
the process has focussed on fiscal issues, rather than substantive concerns, 
such as the balance between preventive and curative medicine, thus render- 
ing the system slow to react to new challenges (Weller and Manga, 1983). 
A similar pattern has been discerned in fisheries policy (McCorquodale, 
1983) and education (Ivany, 1981, p. 111). This tendency to subordinate 
substantive concerns to issues of jurisdiction and revenue or expenditure 
is most prevalent in areas of shared jurisdiction or contractual joint pro- 
grams. Where jurisdiction is exclusive, some observers argue, debate tends 
to have a more substantive focus. With respect to health care, for example, 
it has been argued that ideological issues are more often raised when 
jurisdiction is mainly provincial. When it is federal, regional or fiscal issues 
are most often at issue (Weller and Manga, 1983, pp. 240-41). 

In areas of provincial jurisdiction with national implications, such as 
education or health, the barriers to effective national planning have been 
noted in several case studies. An Organization for Economic Co-operation 
and Development (OECD) study (1977, pp. 424-27; also Ivany and Manley- 
Casimir, 1981) argues that lack of national coordination in the education 
field can be blamed in part on the fact that the federal-provincial process 
focusses attention on cost-sharing and regional equity at the expense of 
agreement on objectives. The study argues that the predominance of pro- 
vincial jurisdiction over education has been costly in terms of the coun- 
try’s capacity to compete in the international economy because a lack of 
national planning has slowed innovation while weakening national con- 
sciousness. While the potential exists for this weakness to be overcome 
by federal-provincial or interprovincial agreement, the record is not good. 
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The Politics of Regionalism 


Several case studies note that the politics of regionalism (reinforced by 
provincial jurisdiction) creates a tension between regional equity and the 
pursuit of excellence or international competitiveness. In post-secondary 
education, for example, efforts have been dispersed, causing duplication 
of highly specialized facilities and the loss of momentum that results from 
the absence of a ‘‘critical mass’’ of specialists in a single centre of excellence 
(OECD, 1977, p. 421). Of course, such a pattern can also be discerned in 
areas of federal predominance such as broadcasting and funding of cultural 
activities. Regional considerations are also powerful in many unitary states, 
and efforts to centralize jurisdiction, even if politically feasible, might not 
change these patterns very much. (In any case, new communication 
technologies may well make the critical mass argument obsolete.) 

There is, however, reason to believe that the uncertainties and delays 
resulting from the difficulties of rapid decision making inherent in executive 
federalism have had important indirect effects on policy. For example, 
in the energy and resource development areas, several cases demonstrate 
that federal-provincial conflict delayed development or slowed investment 
(Caplan, 1970, pp. 58-61; Tupper, 1982, pp. 82-83; Safarian, 1980, p. 19). 
Indeed, it has been argued that the uncertainty caused by such conflict 
over jurisdiction or policy slowed investment in related areas, such as high- 
energy manufacturing (Safarian, 1980, p. 19). 

From a provincial perspective, the impact of patterns of jurisdiction 
is equally significant. On the negative side, there are many studies which 
argue that federal-provincial agreements are among the barriers to the 
development of a comprehensive program of integrated social services. 
This viewpoint is related to the argument that shared-cost programs distort 
provincial priorities. While this is undoubtedly true, many such programs 
were begun at the instigation of some provinces and many of the barriers 
to program adjustment stemmed from safeguards demanded by provinces 
in the first place. In addition, other factors, such as interdepartmental 
conflicts and the revenue squeeze of the past decade, are also factors in 
the failure of the system to develop more efficient and effective social ser- 
vice programs (Glaser, 1984, pp. 319-22; Leman, 1980, pp. 224-26). With 
respect to shared-cost programs, there is a tension between effective admin- 
istration at the provincial level and the preservation of national standards. 
Such contractual relationships generally impede integration of programs 
and rapid adjustment to changing needs as a result of the rigidities noted 
above. The obvious solutions, unconditional block grants or transfer of 
tax sources to the provinces to provide more flexibility, lead to the erosion 
of national standards. 

A number of case studies support the general proposition, derived from 
the origins of federalism itself, that provincial jurisdiction is a major factor 
in protecting regional interests. In areas of federal predominance, there 
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are numerous examples of cases where federal agencies have been insen- 
sitive to regional concerns. For example, in terms of new telecommunica- 
tions services, the inability of federal regulators to respond to provincial 
needs, e.g., for cultural development or socio-economic development, has 
delayed innovations and weakened provincial efforts to provide relevant 
services to smaller centres or the family farm (Fletcher and Fletcher, 1979; 
also Woodrow et al. 1980; Buchan et al., 1982). When one examines the 
Columbia River case, it seems clear that, without significant jurisdiction 
as a lever, the British Columbia government would have found it difficult 
to get a hearing for its vital interests (Swainson, 1979, pp. 357-58). 
Certainly, many Albertans feel that their interests would have been much 
less well served without the leverage of significant jurisdiction in the various 
energy negotiations. 

In the economic policy sphere, the existence of provincial governments 
with significant economic jurisdiction has: 


e fostered interprovincial competition for investment, which has, in turn, 
limited provincial tax rates; weakened the federal government’s capacity 
to deal with foreign corporations; restricted environmental protection; 
and weakened labour laws (including health and safety protection for 
workers); 

e limited the capacity of the federal government to reduce regional 
disparities; 

e made economic planning difficult, thereby weakening the country’s 
capacity to meet international competition; 

e inhibited the development of trust between governments, preoccupied 
with dealing with one another, and the private sector, thereby reducing 
international competitiveness (though increasingly both levels are 
assisting with international trade); 

e limited the policy choices open to both levels; and 

e increased lobbying and monitoring costs and uncertainty, including the 
risk of being caught in an intergovernmental cross-fire.? 


In some areas of predominantly federal jurisdiction, it seems clear that 
federal insensitivity to provincial concerns has fanned the flames of 
regionalism. It is Darling’s view (1980, pp. 235-42) that exclusive federal 
jurisdiction over freight rates combined with strong regional sentiments 
and an unresponsive federal government to create a major federal- 
provincial issue. One can find similar examples in telecommunications and 
broadcasting policy. Federalism has certainly contributed to these dif- 
ferences, but the real issue is the substance of federal government policies. 

In purely administrative terms, there is little doubt that divided jurisdic- 
tion leads to duplication, gaps in program coverage, conflicting regula- 
tions, buck-passing and so on, creating problems for citizens and con- 
flicts between governments. However, the administrative problems created 
by divided jurisdiction are not unique to federal systems; all modern 
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governments face problems of geographical and interdepartmental coor- 
dination. In a federal system, they are just more visible (Banting, 1982, 
p. 180). 


Winners and Losers: 
Systematic Biases? 


The proposition that federalism is likely to advantage some groups at the 
expense of others seems, in principle, highly plausible. In practice, 
however, systematic biases in the federal-provincial process as such are 
difficult to detect. This is especially true with complex issues involving 
multiple actors. In addition, those most affected often had little say in 
the process. Furthermore, since federal-provincial agreements frequently 
undergo incremental changes in operation, the short-term winners may 
not always be able to hold their gains over the longer term. Nevertheless, 
it is possible to report some judgments about the systematic biases of the 
federal-provincial process and to make some assessments based on the case 
studies. 

At the most general level, it appears that, among interest groups, the 
winners (business and professional groups) and losers (the working poor) 
tend to be those one would expect from the general literature on the politics 
of liberal democracies (e.g., Presthus, 1973). The exception here is local 
industry, which appears to benefit from barriers to interprovincial trade 
and to gain from federal efforts to curry regional favour. The federal 
government appears to have lost some legitimacy in recent years, with the 
provinces taking more policy initiatives. 

With respect to governments, the conventional wisdom appears to be 
that the federal government, in normal circumstances, has a decided edge 
in bargaining power. Its chief bargaining levers are usually identified as 
its relative wealth (in the context of the spending power) and the widely 
recognized need for national coordination in areas of provincial jurisdic- 
tion (such as education and highways). The federal government’s constitu- 
tional authority (including residual and emergency powers) and its access 
to expertise are given less importance than in earlier periods. However, 
the growth of bilateralism means that the federal government does have 
a decided advantage derived from its expertise and fiscal resources in deal- 
ing with the poorer provinces. The wealthier provinces are more able to 
resist fiscal initiatives, primarily because they can forego the conditional 
grants, but also because they have more planning and political resources. 
Traditionally, the main bargaining lever for the provinces has been their 
jurisdiction in areas of political and social importance, such as education 
and social services. The wealthier provinces now compete effectively in 
both planning and mobilization of political support.!° 

In recent times, most observers would agree that the provinces have held 
their own. Smiley (1980, p. 254) has expressed concern that the capacity 
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of the federal government to effect interprovincial and interpersonal 
redistribution has declined as a result of changes in the federal-provincial 
balance. Such a change would indicate that the richer provinces and social 
groups have been winners at the expense of those with fewer resources. 
In bilateral negotiations, the provinces seem likely to have significant influ- 
ence when federal officials are ‘‘deconcentrated’’ and given responsibility 
for programs in a specific province (Savoie, 198la, p. 142). 


CANADIAN COMMON MARKET 


The extent to which provincial interests have been able to secure the erec- 
tion of impediments to the Canadian common market suggests that cer- 
tain interests have been winners and others losers. Local producers, for 
example, clearly benefit from preferential purchasing policies, the opera- 
tion of provincial marketing boards and liquor board pricing policies. 


INDUSTRIAL STRATEGY 


With respect to industrial strategy, Jenkin (1983, pp. 170-71) argues that 
the federal government has been losing power over industrial strategy and 
that its failure to achieve agreement with the provinces is a significant fac- 
tor. However, as noted above, he attributes this failure to the federal 
government’s inability to agree internally on the direction an industrial 
strategy should take. It is Jenkin’s view that the provinces have been able 
to move into the vacuum to develop their own (partial) industrial strategies 
but that they suffer some costly spillover effects from the absence of a 
national strategy. 

In the private sector, the interests who might gain from an industrial 
strategy, such as ‘‘high tech’’ industries and processors of natural 
resources, are losers. Those who oppose such a strategy — industries, 
perhaps, which might be phased out — are winners, at least in the short 
run. Perhaps those with good access to provincial governments are less 
concerned than those operating nationally. 

A number of the richer provinces have industrial strategies. There is, 
in this development, the obvious risk of countervailing or competitive 
strategies. There is, as well, the probability that provincial autonomy 
weakens the capacity of the federal government to deal effectively with 
foreign capital (Stevenson, G., 1979, pp. 101, 242-44) and in international 
negotiations (Thorburn, 1984, pp. 242ff.). Thorburn (idem.) also takes 
the view that both levels of government have been hampered in dealing 
with the private sector by the absence of intergovernmental agreement. 


PENSIONS 


In his pension case, Simeon (1973, pp. 256-59) concludes that Ottawa 
gained its basic objective, i.e., a national contributory pension plan with 
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the same provisions for all Canadians, but it also gave up a good deal, 
especially in turning funds over to the provinces and restricting its freedom 
of action by agreeing to a veto power on amendments for the provinces. 
While some federal program specialists felt that the plan was, in substance, 
better than Ottawa’s original proposal, and while intergovernmental offi- 
cials were glad to have headed off a serious clash with Quebec, the latter 
were concerned that the agreement had weakened the status of Ottawa 
and strengthened the provinces. Quebec was the clearest winner, obtain- 
ing its own plan (with the political visibility and recognition of special 
status which that entailed) and most of the substantive changes it wanted. 
Ontario gained least but saved face with the opting out and veto provi- 
sions. The other provinces obtained the fund, and most also welcomed 
the broader coverage. The Ottawa-Quebec compromise satisfied Ottawa’s 
concern for national unity, Quebec’s demand for special status and the 
other provinces’ desire for funds. The income security lobby gained an 
important new program, while the private pension industry lost some of 
its market (though this does not seem to have been highly significant in 
the long term). 


ENERGY POLICY 


In other policy areas, there was disagreement regarding winners and losers. 
In the energy field, for example, some authors (Berry, 1974) felt that the 
petroleum industry and affiliated interest groups were losers in the negotia- 
tions of the 1970s; others, however, saw them as winners (Pratt, 1976; 
Laxer, 1983). Berry’s view was that the federal government favoured con- 
sumer interests and, therefore, abandoned the industry (with which it had 
previously had good relations) and the producing provinces. Smiley (1976, 
pp. 71-72) suggests that votes are often more important to governments 
than corporate money. The federal government’s commitment to equaliza- 
tion also tied it into assisting the consuming provinces. Pratt argues that 
the oil industry was able to use its economically strategic position and influ- 
ence on the governments of the producing provinces to wring unjustified 
concessions from Ottawa in the Syncrude deal, with the taxpayers being 
the big losers. Laxer does not dispute Berry’s view that the oil industry 
was a loser in the pricing negotiations of the early 1970s, as the negotia- 
tions came to focus on the division of revenues between the producing 
provinces and Ottawa, but he argues (1983) that it rebounded to be a big 
winner in the 1980s. 


SOCIAL WELFARE POLICY 


In the social welfare/income security field, the consensus is that business- 
type groups have been able to hold back the expansion of the welfare state 
(Armitage, 1975, pp. 69-73; Bryden, 1974; Hum, 1983; Van Loon, 1979). 
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As noted above, Banting suggests that the federal structure has had a con- 
servative effect in this area. The critics argue that the federal system has 
permitted business groups to limit the role of the public sector (preserv- 
ing a profitable place for private medical insurance and pensions, for 
example) and to restrict the degree of redistribution in the system (using 
some provincial governments as agents). While plausible, there is no com- 
pelling evidence to support this view. Indeed, Canada has developed a 
relatively progressive welfare state (Banting, 1982, chap. 6). 


COMMUNICATIONS POLICY 


The case studies of communications policy (Babe, 1974, pp. 186ff.; Murray 
1983, pp. 142-45) also suggest that industry has a better chance of influ- 
encing the federal-provincial process than do consumer groups. The closed 
nature of the process favours groups with greater access and resources. 
This generalization holds also for the legal aid negotiations (Poel, 1983) 
and pensions. In these areas, however, public demand tends to have an 
important influence on politicians’ behaviour. This factor has clearly influ- 
enced the development of income security programs (Banting, 1982, chap. 
6) and social services generally, as well as encouraging the provision of 
accelerated coverage and broader choice in broadcasting (Murray, 1983, 
pp. 142-45). However, bureaucratic domination of the process, which 
tends to occur in certain technical areas (especially in bilateral negotia- 
tions), weakens political (and, therefore, public) input. Media attention 
is obviously a factor here. Certain minority groups, like the ‘‘working 
poor,’’ have limited access in any case (Hum, 1983). 

In the communications policy area, the stakes were high in the negotia- 
tions throughout the 1970s and early 1980s. The federal government was 
seeking a broad consensus on how to deal with the new communications 
technology in terms of meeting social needs, protecting Canadian broad- 
casters and the culture industries, and satisfying public demand. At the 
same time,the provinces wanted more regulatory control to meet public 
demand for more services and to promote various ideological positions. 
The cable industry wanted to open new markets and get permission to 
provide new services. The results were essentially a compromise — neither 
open skies nor full cultural protectionism — but the ‘‘freedom of choice’’ 
proponents made some advance: ‘‘Those who value local programming 
and regional and cultural diversity have been encouraged; those who see 
the broadcasting system as the unifying purveyor of a single Canadian 
culture, discouraged’’ (Murray, 1983, p. 138). The cable companies appar- 
ently won the mandate as Canada’s defence against completely open skies, 
breaking the broadcasters’ monopoly of influence over the Canadian 
Radio-television and Telecommunications Commission (CRTC). The pro- 
vincial input might have been helpful to them, since some provinces give 
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them more attention than the broadcasters, but the Department of Com- 
munications’ input was also significant. The ultimate CRTC decisions deter- 
mined who would get pay-TV and northern service licences. The public 
got some new services. The report was seen as a clear win for Ontario, 
which had wanted an opening up of competition. The key factors in win- 
ning approval for new services appear to have been the capacity to meet 
the compromise criteria which emerged from the process: new services, 
some protection of Canadian culture, national services in both official 
languages, and so on (ibid., p. 89). Having been given access to influence 
in a predominantly federal area of jurisdiction, the provinces gained some 
policy victories but lost the jurisdictional battle. The industry had to pay 
the costs of dealing with both levels (ibid., pp. 140-41). This case is typical 
of many, in the sense that assessing winners and losers is not easy. 


EDUCATION POLICY 


In the field of education, there is clear evidence that the form of federal- 
provincial arrangements can be important. For example, post-secondary 
institutions lost some autonomy and, probably, funding when the federal 
government agreed to provincial demands to provide unconditional fund- 
ing. This gave provincial governments considerably greater leverage in deal- 
ing with post-secondary institutions (Stevenson, H., 1981, p. 18; Ivany, 
1981, pp. 110-16). In theory, at least, however, it increased their accoun- 
tability, since they were no longer able to play one level off against the 
other. 

Bruce Doern (1977, p. 158) suggests that the process is more ‘‘profes- 
sionally open’’ than ‘‘democratically open’’ and that, therefore, profes- 
sional groups (lawyers, doctors) have a better chance of having their inter- 
ests taken into account than consumers. It seems clear that provincial 
predominance in the health field has given physicians more influence than 
they might have had in dealing with the federal government. In Kwav- 
nick’s view (1972, p. 213), the Canadian Labour Congress is able to influ- 
ence the process only when its demands are compatible with government 
policy, when its support can be used as a resource in the bargaining process. 

It is a plausible thesis that interdependent federalism disadvantages 
groups with fewer resources — notably, consumers groups and unorga- 
nized workers — because of the costs of lobbying at both levels and the 
multiple veto points in the system (Brunelle, 1982). However, hard evidence 
of policy impact is difficult to come by. The broader assertion that the 
competing federal and provincial states provide support for a growing 
bourgeoisie with interests tied to the growth of state intervention is also 
appealing (Stevenson, G., 1981, p. 127; Cairns, 1979, pp. 184-85). 
However, recent tendencies for a reduction of state activity suggest that 
it may have been a developmental stage rather than a trend. A similarly 
plausible assertion, ‘‘that the working class have paid a very high price 
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for provincial jurisdiction over industrial relations’’ as a result of the com- 
petition for investment (Stevenson, G., 1981, p. 129) is also hard to con- 
firm or deny on the basis of the evidence available. It is, however, hard 
to dismiss the notion that interprovincial competition for investment and 
the dependence of many provinces on a few key industries (combined with 
a significant degree of provincial jurisdiction), has helped those industries 
to weaken government regulations or to gain assistance that might not 
have been forthcoming from a more distant and autonomous federal 
government. Labour and environmental groups often feel disadvantaged 
at the provincial level. 


The Impact of Federalism: 
Assessing the Literature 


In short, it seems clear that changes in jurisdiction and in the form of 
federal-provincial cooperation, from cost sharing to block grants, for 
example, often do advantage some groups over others. Certainly, federal 
jurisdiction encourages national organizations, whether lobby groups or 
business corporations, and discourages regional ones. This is easily 
demonstrated with respect to interest groups (Dawson, 1975; Kwavnick, 
1975) and seems to be true also for businesses (for example, cable ven- 
tures and trucking). Provincial restrictions on professional affiliations and 
credentials are also significant. It may also be true that federal programs 
tend to be more redistributive than provincial programs (which, if true, 
may be a function of resources). In general, however, aside from ques- 
tions of mobility and organization, clear-cut patterns are difficult to 
discern. 

Some trends can be identified, however. It can be said that in recent 
years, the poorer provinces and classes have been relative losers, with the 
poorer provinces losing autonomy (except in certain bilateral situations) 
and the federal government losing capacity to establish national programs 
and to redistribute wealth. More generally, the federal government has 
lost some legitimacy. The barriers to the common market appear to benefit 
local industries and to weaken national ones, though there is some disagree- 
ment as to how significant this tendency is. Certainly, territorially orga- 
nized groups seem to have some advantage in areas of significant provincial 
jurisdiction, especially those whose interests are important to the provin- 
cial economy. Consumer groups often appear to do better at the federal 
level. In general, however, the winners and losers seem to vary by issue, 
as well as by jurisdiction, and outcomes are also influenced by short-term 
political factors. Of course, in many cases, the preferences of the analyst 
are determining.!! 

In the end, the policy outcomes of federal-provincial interaction reflect 
the political will of the participants. Scott (1976) tells us that economic 
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modelling gives us no definitive answer on most jurisdictional questions, 
leaving jurisdiction as a matter of politics and not economics. This 
presumably means that federal-provincial economic decisions will reflect 
considerations of equity more than those of efficiency, and, as Smiley 
(1976) reminds us, federalism is designed neither for efficiency nor for 
majority rule. 

It must be noted throughout this analysis that, despite the problems 
of divided jurisdiction, our system has delivered many effective programs. 
Indeed, in telecommunications, jurisdiction has been effectively shared, 
and the resulting system is one of the best in the world (Schultz, 1982, 
p. 43). In this case, better federal-provincial coordination may be needed 
to cope with advancing technological change, so that attention to that pro- 
cess is fully justified. Indeed, many of the problems attributed to federalism 
in Canada are, in fact, present in non-federal systems as well and reflect 
difficulties that are endemic to modern industrial states. 

In examining the relationship between interests mobilized and policy 
outcomes, we concluded that the structures of federalism have their greatest 
impact on policy outcomes when there are major regional differences in 
policy preference or economic interest. In such cases, provincial govern- 
ments often have both electoral and economic incentives to represent 
regional interests, while federal officials must try to minimize negative 
electoral consequences by balancing the interests involved. As a conse- 
quence, policy issues where decisions appear to have differential territorial 
impact (that is, where winners and losers can easily be identified in ter- 
ritorial terms) are difficult to resolve through the federal-provincial pro- 
cess. Banting (1982, chap. 6) argues that territorial interests have not been 
favoured at the expense of class interest in income security policy, for 
example. However, it seems clear that economic policies have been sen- 
sitive to regional interests. The federal government’s attempts to balance 
differing territorial interests, as in the energy and transportation cases, 
tend to leave most groups dissatisfied. As noted above, however, where 
there is a broad national consensus, federalism tends to influence the timing 
and precise structure of the programs developed but not their basic prin- 
ciples. It should be noted here that the federal structure does not create 
regional differences so much as it mobilizes them politically. This mobiliza- 
tion of regional sentiment occurs regardless of jurisdiction over the issue, 
as the activities of the provinces in areas of federal jurisdiction, such as 
communications policy, make clear. The political costs for the federal 
government of deciding in favour of the interests of one region to the dis- 
advantage of another are as great in areas of its own jurisdiction as in 
those where provincial leverage is significant. The only notable difference 
is that decisions are more easily taken and enforced. 

It seems clear that divided jurisdiction does tend to slow innovation and 
to reduce the scope of programs in many areas. In general, as Banting 
argues (ibid., p. 141), federalism is a conservative force, especially with 
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respect to the creation and expansion of costly social programs, except 
where intergovernmental competition exists. Competition between Ottawa 
and the provinces (or a province) for visibility, legitimacy and jurisdic- 
tion can be seen as a major motive for a number of policy innovations. 
When one level of government creates new programs, the other level feels 
pressure to innovate in order to maintain its legitimacy or to support its 
jurisdictional claims. Banting (ibid., p. 174) argues that the provinces 
learned in the 1960s that ‘‘no government can defend disputed jurisdic- 
tion effectively unless it is prepared to utilize it aggressively.’’ Similarly, 
fear of loss of significant contact with citizens (manifest in Ottawa from 
the mid-1960s on) led to new federal programs designed to develop new 
constituencies (Smiley, 1980, pp. 109-10; Careless, 1977, p. 206). Com- 
petition among the provinces for investment, however, can limit the 
development and expansion of social programs, even as it stimulates the 
creation of economic incentives and infrastructural development. Clearly, 
divided jurisdiction has made the creation of national industrial strategy 
more difficult and has led to an absence of effective action in certain policy 
areas. 

Although there is considerable disagreement in the literature, the con- 
sensus seems to be that federalism does make a difference. Divided jurisdic- 
tion influences the scope, the structure, and the pace of introduction in 
a wide variety of fields. It effectively blocks certain kinds of policies where 
interregional consensus is not possible. Jurisdictional issues are given 
special attention in the system. Nevertheless, the system rarely frustrates 
the popular will, and structural tinkering will improve its operation only 
if other conditions are right. The effort is worthwhile, however, if it makes 
the normal operation of the federal-provincial process more effective. 

As Banting suggests, federalism often appears more important than it 
is. Structural change, therefore, may not have the positive impact expected. 
No amount of constitutional engineering can alter the existence of deep- 
seated differences in regional economic interest and policy preference. 
Nevertheless, reforms can aim to reduce the barriers to effective decision 
making in areas without such differences and to facilitate the framing of 
issues in non-confrontational ways. While disentanglement of jurisdiction 
might have some benefits in minimizing the negative consequences of inter- 
dependence, and changes in central institutions might reduce regional feel- 
ings of powerlessness, there remains a range of policy issues that must 
be dealt with through intergovernmental negotiations. 


Conflict Management 
Stating the Problem 


The literature on Canadian federalism contains many propositions related 
to conflict management in the system, most offered as general prescrip- 
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tions for more harmonious intergovernmental relations. A careful exam- 
ination of the various case studies, however, suggests that there are no 
panaceas. The most promising approaches to effective conflict manage- 
ment appear to vary according to the pattern of jurisdiction, the type of 
issue, and the nature of the conflict. 4 

The central assumption of the analysis that follows is that intergovern- 
mental conflict is inevitable in our system, and effective management of 
that conflict is absolutely essential for good government. At the same time, 
the high level of conflict in a number of visible areas of federal-provincial 
relations has not only increased the difficulty of operating the many vital 
cooperative programs; it has also posed a threat to the legitimacy of the 
system. As Harold D. Clarke and his colleagues (1984, p. 43) have put 
it: ‘‘Survey evidence strongly indicates that dissatisfaction with the opera- 
tion of the federal system [during the 1970s] was not confined to provin- 
cial political elites attempting to enhance their power and prestige but 
extended to the general public as well.’’ Their public opinion surveys show 
that large numbers of Canadians in every region believed that their region 
was disadvantaged by existing federal arrangements. Specific dissatisfac- 
tion was expressed with the way in which the system operated, and the 
data make it clear that more respondents were dissatisfied with the federal 
government (41 percent) than with the provincial governments (25 per- 
cent) (ibid., pp. 43-48, Figs. 2-3 and 2-4). This public response to inter- 
governmental conflict raises concerns about the effects of apparent federal- 
provincial deadlock on the legitimacy of the system in general and of the 
federal government in particular. 

The importance of effective conflict management has increased as the 
federal system has evolved. The system has developed from one in which 
the federal government’s greater expertise and resources allowed it to influ- 
ence provincial policy in areas of provincial jurisdiction to one in which 
each level requires the cooperation of the other in a wide range of areas 
(Van Loon and Whittington, 1981, pp. 530-31). The postwar focus on 
social programs and highway construction, where federal fiscal resources 
and expertise, backed by public demand for progress and national stan- 
dards, were matched against provincial jurisdiction, gradually gave way 
to broader fiscal and constitutional issues. It has become clear that the 
federal government can no longer regulate the economy by unilateral action 
because the provinces and municipalities control more than half of public- 
sector expenditures and do a great deal of independent borrowing. The 
federal government must, therefore, seek cooperation even in areas of its 
own jurisdiction. The provinces equally find themselves requiring federal 
cooperation and (usually) financial assistance as they embark on economic 
programs. As Smiley (1980, p. 92) has put it: ‘‘The ever-broadening scope 
of public decision brings into being new circumstances where federal and 
provincial objectives must somehow be harmonized if public policy is to 
be effective.’? A relevant current example is job creation. He goes on 
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Contemporary levels of taxation, along with the deliberate use of fiscal policy 
by the federal and provincial governments to secure employment, growth and 
price stability objectives, mean that there is an increasingly intense competi- 
tion for tax sources and the expenditure policies of each level have direct and 
indirect consequences for the other. 


The pattern of interdependence is clear and, as noted above, the costs of 
failure to manage conflict effectively are significant. The promotion of 
economic development, an increasing priority for all governments, is so 
multidimensional that failure to achieve effective federal-provincial 
cooperation would doom many efforts to failure, thwarted by counter- 
vailing or uncoordinated policies. 

The 1970s were marked by increasing overlap of government activities: 
by federal involvement in areas of provincial jurisdiction (as in medical 
care); by unclear or shared jurisdiction (culture, communications, regula- 
tion of insurance, consumer protection, development and sale of natural 
resources); and by provincial concern with federal policies (banking, tariffs, 
transportation, broadcasting, monetary management) with respect to their 
own policies and as representatives of regional interests (ibid., pp. 93-94). 
These developments (along with the sovereignty issue in Quebec and the 
constitutional reform issue) placed unprecedented strains on the system 
of conflict management. 


The Roots of Conflict 


In examining the process of conflict management in the Canadian federal 
system, it will be helpful to try first to uncover the roots of conflict. The 
most fundamental are, of course, those reflecting the linguistic and 
regional-economic cleavages in the country. While these cleavages colour 
much federal-provincial interaction, most conflicts have a narrower focus. 
At the functional level of interaction, the stakes tend to be allocation of 
costs, control of expenditures, regulatory powers, or substantive priorities. 
The increasing involvement of Ottawa and most provinces in economic 
planning and regulation has created overlaps and conflict. At the political 
level, issues of jurisdiction, priorities among program options, ideology, 
the relative importance and status of governments, and electoral considera- 
tions (maximizing credit and minimizing blame) come into play. 

In policy and process terms, the relatively high level of conflict in our 
system can be attributed to : 


e the constitutional division of powers; 

¢ some of the central attributes of executive federalism; 

e the increase in interventionist policies at both levels of government, par- 
ticularly in the larger provinces; and 
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e a shift in the focus of federal-provincial relations from social to 
economic issues (Simeon, 1973, chap. 2; Smiley, 1980, pp. 4-6; Bant- 
ing, 1982, p. 139; Doern and Phidd, 1983, p. 132). 


Let us briefly examine each of these in turn. 


CONSTITUTIONAL DIVISION OF POWERS 


First, the constitutional division of powers allocates significant exclusive 
powers to each level of government, with the result that in many areas 
incentives to cooperate are lacking. (A wider range of concurrent powers 
might provide such incentives, perhaps at the expense of responsiveness 
to external interests and accountability.) In areas such as energy policy, 
both levels of government have impressive constitutional resources. Indeed, 
this is true of economic policy in general. In addition, the relatively even 
balance of constitutional authority is matched by a similarly even balance 
of political power, so that it is difficult for either level to achieve policy 
dominance. 


EXECUTIVE FEDERALISM 


The processes of executive federalism have frequently been identified as 
a second major impediment to effective conflict management in the system 
and as generators of conflict themselves. The cooperative federalism which 
developed in the postwar period was marked by program-oriented negotia- 
tions among Officials with similar professional and programmatic goals 
to resolve conflicts arising from the organizational imperatives of the dif- 
ferent levels of government. Their interests cut across, rather than 
reinforced, jurisdictional rivalries. During the 1970s, this pattern of inter- 
action was supplanted in significant ways by what Donald Smiley has called 
executive federalism. Executive federalism involved central agents and 
senior ministers negotiating more fundamental issues. The focus has tended 
to be on power and prestige and on protecting jurisdictional turf rather 
than on function (Smiley, 1980, chap. 4; Stevenson, G., 1979, 
pp. 198-200).!2 

As Smiley (1980, p. 91) has put it, ‘‘In the Canadian system of govern- 
ment the executive has a very wide discretion — freedom from effective 
control of the elected legislature, of party organizations and, in most cir- 
cumstances, of private interest groups.’’ This is compounded by the federal 
system: divided jurisdiction adds complexity, and the requirements of 
effective bargaining add to secrecy (federal-provincial documents are 
exempt from the access to information legislation at the federal level). 
The policy process is dominated by ministers and senior officials. Simeon 
(1973, p. 38) argues that the shift from functional (or cooperative) to exec- 
utive federalism made agreements more difficult: 
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If it is assumed that political leaders . . . have fewer areas of common inter- 
est than officials concerned with particular programmes, then such channel- 
ling of disagreements to the political level should increase the level of con- 
flict. The values of the central officials predominate over those of programme 
officials and the values of the two groups often differ. 


Considerations of jurisdiction, institutional status and prestige mix in with 
substantive program issues. The essentially political nature of executive 
federalism is summed up by Smiley (1980, p. 116): 


In summary, the institutions and processes of executive federalism are disposed 
towards conflict rather than harmony. Federal-provincial summitry along with 
the related phenomenon of administrative rationalization has weakened the 
capacity of the system to make piece-meal and incremental adjustments accord- 
ing to the norms of scientific and professional groupings. Even more crucially, 
the pursuit of jurisdictional autonomy increasingly takes place outside a shared 
acceptance of constitutional and legal norms about the respective powers of 
the two orders of government. 


INTERVENTIONIST POLICIES 


Third on our list and perhaps the most important factor in the height- 
ened level of conflict over the past 15 years has been an increase in inter- 
ventionist policies at both levels of government. In particular, the great 
increase in provincial aspirations to manage their own economic and 
cultural developments inevitably has led to clashes of priorities and disputes 
over the allocation of costs and over revenues generated by natural resource 
development. In a very real way, the increased level of provincial govern- 
ment activity transformed regional grievances over the exercise of tradi- 
tional federal tax and regulatory powers into federal-provincial issues. This 
was compounded by the fact that federal regulatory activities frequently 
demonstrated insensitivity to regional concerns (and to the particular 
aspirations of provincial governments). We found many examples of such 
insensitivity in the case literature in areas of predominantly federal jurisdic- 
tion, such as communication and aspects of transportation policy. 
Westmacott (1973, p. 463) has observed that: 


The consultative procedures and the channels of communication utilized by 
the federal government in its dealings with the provinces in areas of federal 
jurisdiction do in fact differ from the channels of communication and con- 
sultative procedures employed by the federal government in areas of provin- 
cial jurisdiction. 


Neither level of government has been very willing to establish regularized 
consultation on matters within its own jurisdiction, despite widespread 
acknowledgment of spillover effects. 
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SHIFT FROM SOCIAL TO ECONOMIC ISSUES 


Finally, the shift in the focus of federal-provincial relations from the issue 
of provision of social services to that of promotion of economic develop- 
ment also appears to have increased federal-provincial conflict. As Alan 
Cairns (1979, p. 190) has put it, increased provincial government activity 
in fiscal policy, economic growth (including provincial ‘protectionism’ and 
international economic relations) has led to a ‘‘competition of objectives 
capable of frustrating the aims of both levels of government in such fun- 
damental policy areas as energy, resuurce development, foreign invest- 
ment, full employment and inflation.’’ Garth Stevenson (1979, p. 108) 
has summed up the limitations of federalism as an allocative mechanism: 
‘Whether producers or consumers benefit from resource developments, 
whether industries are established in the East or in the West, whether jobs 
go to anglophones or francophones — these are not the types of ques- 
tions to which cooperative federalism provides answers.’’ As noted above, 
cooperative federalism led to agreements on education, medical care, 
welfare, and pensions, providing social benefits not readily achievable by 
other methods. It worked much less well as a mechanism for dealing with 
sharply regional issues, such as energy pricing (1973-74 and 1980) or dif- 
fuse constitutional issues (from Quebec’s demands for a new deal to patria- 
tion of the Constitution), or for making policies to cope with intractable 
economic problems, such as stagflation. 

It appears also that the introduction of social programs is easier than 
their subsequent adaptation and reform. It has proved difficult to adjust | 
the pension plan and the Canada Assistance Plan to deal with unforeseen 
problems and new realities because the effort required to gain consensus 
is too great for the political rewards involved. The extent to which these 
problems are the result of the hostility and mistrust built up around the 
new issues or of inherent defects in the process is a vital question. As will 
be seen, the case literature suggests that both factors are involved. 


Three Types of Conflict 
In this analysis, it is important to distinguish three types of conflict: 


1. those that are inherently territorial but not directly related to federalism; 

2. those that derive from the federal system itself; and 

3. those that are not inherently territorial but are mobilized or generated 
by the federal system. 


Although all are related and may be present in any conflict, each has 
somewhat different implications for the conflict management process. !3 
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GENERICALLY REGIONAL 


First, regional conflicts which affect the federal system may be derived 
from regionally discriminatory policies or from locational decisions (or, 
indeed, from the failure of the federal government to intervene to influence 
private sector locational decisions). The federal government must choose 
locations for major facilities and, given its commitment to reducing 
regional disparities, is inevitably involved in the locational decisions of 
many industries. In addition, subsidies to particular industries often have 
regional implications, given the inevitably uneven distribution of such 
industries. Tariff protection for manufacturing and the Crow’s Nest Pass 
freight rates are two historical examples. Oil pricing decisions also have 
clear regional significance. Language policies, though communal in motiva- 
tion, have territorial implications because of the uneven distribution of 
francophones. Conflicts over issues of this sort would arise under any 
political system, and their articulation could take many forms. 


SYSTEMICALLY GENERATED 


In addition, federalism itself can create federal-provincial issues, as pro- 
vincial leaders seek to mobilize regional grievances by identifying and 
highlighting differential regional issues. The existence of powerful sub- 
units helps to focus resentment and transform regional grievances into 
intergovernmental issues. Provincial leaders often seem to have the advan- 
tage over federal spokesmen in framing issues in regional rather than other, 
equally appropriate terms. Both levels of government often attempt to 
mobilize interest group activity in support of their respective positions. 
Provincial leaders naturally tend to favour groups that frame issues in 
regional terms. A number of observers have noted that there is sufficient 
economic and cultural complementarity among the regions to permit many 
issues now seen as regional to be framed in non-territorial terms. For those 
who wish to improve conflict management in the federal system, the prob- 
lem is to develop counterweights to the strong political incentives for pro- 
vincial leaders to see policies primarily in terms of their territorial impact 
(Jenkin, 1983, pp. 87-88; Darling, 1980, pp. 235-41). 


GENUINE INTERGOVERNMENTAL CONFLICT 


In addition, of course, there are real intergovernmental conflicts of inter- 
est. Some of these derive from differences in provincial fiscal capacities, 
which pit the have provinces against the have-not provinces and, often, 
against the federal government, given its commitment to equalization. 
Others, such as oil pricing, range producing provinces against consuming 
provinces. These are issues in which interests represented by particular 
governments are in conflict. A second class of issues, reckoned by some 
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analysts to have special importance in federal-provincial conflicts, are those 
in which the governments themselves have directly conflicting interests. 
These include property rights (for example, the ownership and control of 
offshore minerals), taxing powers, revenue sharing, transfer payments and 
other policies which shift the cost of programs from one level to the other, 
as well as matters of jurisdiction. At a more general level, there have been 
increasing clashes over strategies for economic development and the 
appropriate role of government. 


Perspective on the Problem 


It would be unwise to assume, of course, that the federal-provincial arena 
is used only to resolve conflicts. Federal-provincial interactions may be 
initiated simply to ratify an agreement upon which consensus already exists, 
or a meeting may be called simply to exchange information. The federal 
government might also wish to persuade the provinces to act in certain 
ways within their jurisdiction, as with the public-sector restraint programs 
of recent years. In functional areas, governments may be involved in 
cooperation (where jurisdiction is shared) or coordination (where jurisdic- 
tion is joint or overlaps) (Careless, 1977, p. 187). As Murray (1983, p. 3) 
has put it, ‘“There are many objectives in federal-provincial negotiations 
— to exchange information, to generate policy alternatives, to assess inter- 
jurisdictional consequences of policies, and to harmonize the exercise of 
jurisdiction by both levels of government.”’ 

Similarly, it would be quite misleading, as our case studies demonstrate, 
to take at face value the public perception that federal-provincial rela- 
tions have been generally conflictual and ineffective over the past two 
decades. The case studies document a large number of agreements and 
on-going programs, as well as areas of conflict and immobilism. An exam- 
ination of the statistics on federal-provincial interactions confirms the 
warning issued by Dupré and his colleagues (Dupré et al., 1973, p. 236; 
Jenkin, 1983, p. 104) that the rise of summit federalism, which dominates 
the public agenda, has not been accompanied by a decline in functional 
relations. Therefore, any serious examination of federalism and the policy 
process must take the full range of interactions into account. In particular, 
it is important to note that these functional relationships have made it 
possible for many of the country’s important social, cultural and educa- 
tional programs to continue effective operation at a time of apparent inter- 
governmental crisis. As Donald J. Savoie has recently noted (1984b, p. 13), 
there is a high rate of interaction among federal and provincial officials 
(about 1,000 meetings per year), and they are generally successful in 
operating joint programs harmoniously and in coordinating activities in 
their independent but overlapping spheres of responsibility. It is the hard 
political issues that generate so much visible conflict, obscuring the under- 
pinning of cooperation. 
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How realistic is it to expect that the existing system can be restructured 
to meet current problems? Alan Cairns (1979, p. 193) has expressed some 
skepticism regarding the prospects for reforming the system: 


Whether it is even technically feasible to devise a federal system capable of 
containing strong governments at both levels, of facilitating effective admin- 
istration by each level where possible, and effective joint policies where 
unavoidable, is open to question. 


We are more optimistic than Cairns. 

It is the thesis of this study that joint policies (or at least parallel ones) 
are unavoidable over a wide spectrum of government activity and that, 
given due attention to the particular characteristics of each policy area, 
mechanisms and approaches are available to manage intergovernmental 
conflict effectively. The case studies suggest a considerable range of pos- 
sible reforms. 

The principal task is to frame issues in ways conducive to solutions, 
bearing in mind that some conflicts are so fundamental that no institu- 
tional reforms will resolve them. Effective conflict management may well 
mean avoiding issues on occasion. 


Areas of Conflict and the Range of Reforms 


It seems clear from a careful evaluation of case literature that the most 
promising approaches to effective conflict management vary according 
to jurisdiction, issue area and interests mobilized. This observation can 
be illustrated by an examination of the case literature in various policy 
areas: communications, transportation, social welfare and health, energy 
and natural resources, and education policy. In addition, we look at the 
special problems posed by regulatory policy and general economic policy. 

Careful examination of policy decisions in these areas suggests that: 


e Federal responsiveness to regional interests is vital in areas of substan- 
tial federal jurisdiction. 

e Agreement on general development strategies and recognition of jurisdic- 
tional boundaries are crucial in the energy and natural resources area 
(so that there is a framework for more specific negotiations). 

e In areas of provincial jurisdiction, such as education, greater efforts 
must be made to coordinate policies. 

e In the high-cost social welfare and health care programs, mechanisms 
must be sought to make shared-cost programs more flexible while 
preserving national standards. 


In many cases, it appears that there is much to be gained from cross- 
delegation, the development of bilateralism in a multilateral framework 
and the creation of ministerial councils, with staff support, to promote 
continual consultation. These are directions for exploration. Regulation 
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and economic policy in general pose particular problems for intergovern- 
mental conflict management. 


COMMUNICATIONS POLICY 


With respect to communications policy, a subject in which jurisdiction 
is predominantly federal, there are several dimensions of conflict: 


e Community: Quebec and some other provinces wish to use regulatory 
power over communications for province-building while the dominant 
position within the federal government is that nation-building must be 
primary. 

e Economic-ideological: Several provinces want less regulation and more 
rapid innovation to promote new services for economic and ideological 
reasons. 

¢ Private sector: Competition exists among service providers for regulatory 
benefits. 


Despite extensive federal-provincial negotiation, most decisions have been 
made by the federal regulator and the federal cabinet, often with little 
obvious attention to provincial concerns. 

There is general agreement among case studies in the area that a better 
balance between federal and provincial interests must be worked out if 
Canada is not to lag behind in the new information age. The proposals 
with widest support are those recommending some sharing of jurisdiction 
through delegation of federal authority to the provinces (or through con- 
stitutional amendment to create concurrent jurisdiction) and the creation 
of joint or parallel regulatory boards. The central objective of these pro- 
posals is to ensure that each government recognizes the legitimate con- 
cerns of the other in an institutional context that promotes agreement, 
while avoiding two-tiered regulation and providing mechanisms for 
industry and consumer input.!4 


TRANSPORTATION POLICY 


In the transportation field, jurisdiction is divided and there exists already 
some delegation of federal authority to the provinces. Nevertheless, the 
interprovincial nature of our major transport systems makes the federal 
government a crucial player. The key here is the nature of the conflict. 
It is complex with many competing interests, involving not only the 
transportation industries but also producers and consumers of a wide range 
of products. In addition, it is a touchstone for regional grievances, as a 
result of the historic role of transportation in nation-building. These con- 
flicts involve not only freight rates but also decisions regarding services 
and facility location. When examined closely, the grievances have much 
to do with federal insensitivity to regional interests and to the fact that 
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provincial governments are denied legitimacy, i.e., treated as just another 
interest group, in the federal decision-making process, despite the power- 
ful impact of federal decisions on provincial economies (Darling, 1980, 
p. 240; Westmacott, 1973, p. 463; Norrie, 1976). 

The division of powers as such is not a factor. Rather it is the regionaliza- 
tion of interests and sentiments that federalism encourages. As Darling 
(1980, p. 240) has put it with respect to freight rates: ‘‘. . . at the bottom 
of our regional problem lies, not regional economic disparity, but the brittle 
and unresponding nature of the federal branch of our government.’’ The 
problem lies in an accumulation of grievances that has produced such a 
degree of mistrust that resolution in specific cases is much more difficult 
than the facts of the case would suggest. 

Although there has been much successful intergovernmental collabora- 
tion in the transportation field, decisions have a high level of spillover, 
and it seems clear that continuous consultation, perhaps through a per- 
manent intergovernmental body, and some regulatory sharing would be 
desirable. To cope with the ideological and psychological effects, it is essen- 
tial that regional input be highly visible (ibid., pp. 239-40).!> 


. SOCIAL WELFARE AND HEALTH POLICY 


In the social welfare and health care fields, where provincial jurisdiction 
is the norm, the general pattern seems to be broad agreement among 
governments on policy goals (except that each level of government wants 
the other to pay a larger share of the cost) coupled with conflict over extent 
of programs and means of delivery. Widespread public support for such 
programs as income security and medicare has reduced regional differences 
and muted ideological ones. In the creation of these programs, officials 
tended to view ‘‘federal-provincial divergences in tax powers and spend- 
ing responsibilities as institutional hurdles peculiar to federalism, to be 
somehow overcome in the orderly pursuit of national social welfare and 
income redistribution policies’? (Hum, 1983, p. 9). Tension persists between 
national standards and local preferences, division of costs, political credit 
and blame. In recent years, the federal government has become increas- 
ingly concerned about cost control and gaining its share of credit. Wharf 
argues that social welfare programs are popular and that governments gain 
political advantage by developing and extending them and lose by cutting 
them (Wharf, 1981, p. 85).!© The contractual relationship required by 
shared-cost programs has served well in the social welfare and health care 
fields, despite the rigidities created by the need for intergovernmental con- 
sensus when adjustments are needed and conflicts arise over allocation 
of costs. The frustrations and difficulties of cost control and accountability 
resulting from shared-cost programs should not be exaggerated. Experience 
in non-federal countries demonstrates that such problems are not unique 
to federal systems. In Canada, conflict has often been interdepartmental 


Fletcher & Wallace 16] 


at the federal or provincial levels, rather than intergovernmental, and inter- 
governmental conflict has, since 1975, revolved primarily around fiscal 
issues (with some federal concern over political credit). The commitment 
to the principles of the programs has been strong at both levels (Banting, 
1982, pp. 122, 144; Taylor, 1978, p. 426). 


ENERGY AND NATURAL RESOURCES POLICY!’ 


The intergovernmental politics of energy and natural resources has been 
complex and difficult over the past 15 years. Jurisdiction is shared and 
overlapping, with each level of government having powerful constitutional 
resources. The nature of the interests mobilized is significant. First, the 
regional dimension is clear, pitting the producing provinces against the 
consuming provinces. Both government revenues and private economic 
interests are so significantly affected that public sentiments have been 
aroused. Second, matters of principle Gnvolving commitment to equaliza- 
tion and degree of government intervention, for example) were involved, 
as well as matters of economic interest. The latter (primarily the sharing 
of windfall profits and, in general, the sharing of economic rents) have 
been exacerbated by long-standing regional grievances. Finally, the federal- 
provincial negotiations regarding energy pricing were carried out in an 
atmosphere of crisis in the 1970s, with the result that public concern was 
high, bringing electoral considerations into the process. 

Viewing the issue area more broadly, it is evident that the fundamental 
areas of conflict have been two: the sharing of resource revenues (involv- 
ing not only Ottawa and the producing provinces, but also the consum- 
ing provinces, with their concern for pricing policies) and control of 
development strategies. Jurisdiction, often prominent in discussion of the 
issue, appears to have been incidental to these fundamental matters. The 
clash over development policies has involved such issues as the speed and 
financing of development, export policies, environmental issues and 
measures to ensure local purchasing and hiring. This conflict has surfaced 
in connection with such diverse issues as the Columbia River treaty, oil 
and gas pricing and development and mineral exploitation, including off- 
shore development. The producing provinces want to diversify, to garner 
the bulk of revenues for reinvestment in the province, while the federal 
government is concerned with regional disparities, national development 
policies, including balance of payments and job protection (energy pro- 
duction is much less labour intensive than energy-consuming manufac- 
turing, for example), and its own revenue base. Export policies have also 
been a matter of contention. Practical problems (including the inability 
of the federal government to tax provincial Crown corporations and 
anomalies in the equalization formula) appear soluble (Courchene, 1976; 
Courchene and Melvin, 1980), but mechanisms must be found to coor- 
dinate development strategies. 
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In the 1970s, it became clear that energy policy had become central to 
a wide range of policy concerns, including industrial restructuring, pro- 
curement and transportation policy, resource rents, fiscal policy and 
equalization, trade and security matters, native peoples’ rights, and 
environmental safety (Doern and Phidd, 1983, p. 484). Whereas Doern 
and Phidd believe conflict was exacerbated by the recognition that energy 
issues involved such a wide range of economic issues, Thur argues that 
the issue might have been more easily resolved had it been seen in its larger 
context (ibid., pp. 484-85; Thur, 1981, pp. 19-35). Perhaps the problem 
from a conflict-management point of view was the lack of mechanisms 
to develop a clear pattern of tradeoffs from which negotiators could 
choose. 

Throughout the 1970s, the traditional mechanisms of ministerial and 
first ministers’ conferences contributed little in any direct way to the resolu- 
tion of energy and natural resources issues. In the end, most conflicts were 
either resolved through bilateral negotiations or pre-empted by unilateral 
actions (usually by the federal government). The offshore cases 
demonstrated that judicial review does not necessarily lead to final resolu- 
tion. The conflicting interests of the provinces are such that multilateral 
negotiations appear to have little chance of success using current 
mechanisms. 


EDUCATION POLICY 


In the education field, jurisdiction is predominantly provincial, though 
the federal government has some incidental responsibilities. The conflict 
has revolved around the legitimacy of federal initiatives and cost-sharing 
in various shared-cost programs. The federal government has sought cer- 
tain goals, such as minority language training and education in both offi- 
cial languages, plus a degree of integration between labour-market plan- 
ning and vocational training. As well, it has sought to control costs and 
gain more political credit for its financial contributions. Although signifi- 
cant in the specific case of vocational training (Dupré et al., 1973, p. 94), 
these issues are not vital to the development of education as a whole. The 
larger issues in the new technological age revolve around the development 
of coordinated strategies to promote the necessary research and program 
development at all levels, but especially at the post-secondary level, to 
maintain Canada’s standard of living and position in the world. Inter- 
governmental conflicts in this area have been muted, in part because some 
of the most difficult issues, such as the tension between regional equity 
and efficiency in the development of new facilities and programs and of 
effective coordination, have yet to be addressed (Ivany, 1981, p. 102). 
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REGULATION 


Several authors (e.g., Doern and Phidd, 1983, p. 85) who have looked 
at the conflict over regulatory powers make the point that this is a dif- 
ficult area in which to achieve federal-provincial agreement. Smiley (1980, 
p. 102) argues that the increasing shift in emphasis after the mid-1970s 
from fiscal relations and shared-cost programs to regulatory matters 
(telecommunications, transportation, consumer protection, energy and the 
development of natural resources, control of environment) increased the 
level of conflict. ‘‘Circumstances specific to the regulatory function make 
such conflicts difficult to resolve.’’ Jurisdiction tends to be divided (shared) 
and constitutional boundaries are often unclear. In contrast to shared- 
cost programs, federal funds cannot be used to induce provincial com- 
pliance, so that issues tend toward zero-sum games (winners and losers) 
without solutions that would serve the interests of both orders of govern- 
ments (ibid., pp. 102-103). The federal regulatory agencies, which make 
many of the most contentious federal regulatory decisions, are often largely 
outside of federal cabinet control, making bargaining difficult, since key 
aspects are often not on the table (ibid., p. 103). The move toward a federal 
directive power and the advent of federal-provincial working groups to 
set guidelines for regulatory decisions, as in the case examined by Murray 
(1983), hold out some promise for ameliorating these difficulties. There 
is also room for sharing of regulatory authority (Fletcher and Fletcher, 
1979, p. 185; Buchan et al., 1982, pp. 12-13; Westmacott and Phillips, 
1979, p. 315). 

Innovative approaches, such as joint task forces, may be the only way 
to cope with the difficulties posed by rapidly changing technologies which 
create jurisdictional uncertainty (Babe, 1974, p. 186; Woodrow, 1980, 
p. 76). Bilateral negotiations, which recognize explicitly the differences 
in situation and interests of the provinces, have promise. Bilateralism and 
responsiveness to provincial interests by the federal government were seen 
as having contributed to agreement in several cases. In his case study of 
the federal-provincial forest products strategy, Jenkin (1983, pp. 129-34) 
found that federal-provincial cooperation has been highly successful 
because: 


e There are a number of mechanisms to promote federal-provincial 
dialogue. 

e The policy area has been dominated in large measure by technical and 
professional considerations. 

e Policies have been designed to meet differing regional needs. 

¢ Mechanisms were established for consultation with the private sector. 

¢ The federal government moved to prevent a competitive situation from 
emerging amongst the provinces. 
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e The federal government’s approach was flexible and featured bilateral 
negotiations which offered compromises within broader multilateral pro- 
grams. Bilateralism and flexibility were added to the traditional mix of 
functional federalism to produce a favourable outcome. 


ECONOMIC POLICY 


The making of broad economic policies appears to be even more intrac- 
table than regulatory issues. The record, according to Smiley (1980, 
pp. 185, 192), is clear: much intergovernmental talk and little intergovern- 
mental action on economic development and fiscal matters. Among the 
problems is intergovernmental competition for revenues and for short- 
term economic benefits, which makes agreement on longer-term strategies 
difficult. Jenkin’s (1983) study of the 1978 First Ministers’ Conferences 
on the Economy concluded (pp. 125ff.) that the two meetings agreed on 
only minor issues for several reasons: the federal government had no clear 
objective (it had a diffuse agenda based on departmental inputs); the two 
main first ministers’ conferences were open (televised nationally), raising 
public expectations and encouraging premiers to react to the home audience 
(discouraging compromises on regionally sensitive issues); and the existence 
of deep divisions over the content of economic and industrial policy. ‘‘In 
short, the achievements of the two conferences were limited by the need 
to reach a consensus in a group whose participants had very different 
economic interests’’ (ibid., p. 128). It seems clear that where there are 
deep regional differences of economic interest, no amount of tinkering 
with the process of intergovernmental negotiations is likely to produce 
results. 

The fact is that differences in the economic interests of the provinces 
have become very clear, and provincial officials nearly always represent 
identifiable economic interests in such negotiations. Jenkin (ibid., 
pp. 86-96) notes the emergence of provincial economic strategies but 
argues that these are not necessarily incompatible. The problem is to find 
ways of structuring the issues so that limited agreements (or broader 
agreements with tradeoffs) are possible. However, the case studies we have 
examined suggest that intergovernmental collaboration works best when 
dealing with well-organized, highly specific, technical subject areas, with 
negotiations conducted on an incremental basis, using agreements on 
specific subjects to build consensus on a wider basis (ibid., p. 105). Indus- 
trial strategy, however, deals with grand designs in areas of high conflict. 
In general terms, it appears that there are two ways to reduce such issues 
to manageable proportions: either to limit the issues by defining the con- 
flict in the narrowest possible terms and seeking to reach larger goals incre- 
mentally, or to limit the players by reducing the number of governments 
involved by dealing bilaterally or regionally. Because the number of inter- 
ests represented is thus limited, the latter approach permits a broader range 
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of issues to be dealt with than is generally possible in multilateral meetings. 
Federal leadership is cited in several studies as a crucial ingredient and 
some have suggested that the biggest impediment to progress in this area 
is internal conflict within the federal government (Smiley, 1980, p. 109). 

The case studies presented by Jenkin (1983) and Savoie (1981a), among 
others, suggest that there may be ways to get around the incompatibility 
between the need for broad economic strategies and a system which works 
best when dealing incrementally with well-organized, highly specific, 
technical subject areas. Going beyond the obvious strategy of using 
agreements on specific subjects to build consensus on a wider basis, it may 
be possible to make progress by limiting the issues to be dealt with at the 
multilateral level to those which must be resolved to arrive at a broad con- 
sensus, leaving more detailed questions to be dealt with in bilateral negotia- 
tions. Bilateral negotiations within national programs with broad accep- 
tance might permit the development of national policies which recognize 
regional differences. The bilateral negotiations permit tradeoffs not pos- 
sible in multilateral bargaining. It appears that such negotiations work 
best when non-governmental groups are consulted in the bilateral negotia- 
tions and when there is adequate political oversight. The proposed pat- 
tern calls for a ministerial council, with adequate support staff, to monitor 
the overall agreement and, at the bilateral level, a clear line of ministerial 
responsibility to ensure that the bilateral negotiations have a political com- 
ponent. Some benefits might accrue from a formalized pattern of con- 
sultation with affected non-governmental groups, e.g., public hearings or 
advisory boards. 

It seems clear that the objective must be effective national strategies 
sensitive to regional differences. Given the fact that provincial govern- 
ments are concerned primarily with internal economic development (Brown 
and Eastman, 1981, p. 187), measures to involve them in national plan- 
ning are likely to pay dividends. As Simeon (1979, p. 42) has suggested, 
the most promising approach appears to be a collaborative one, in which 
the interdependence of governments is explicitly recognized and continual 
consultation is the norm. Progress toward a national economic strategy 
appears most likely when: the federal and provincial governments treat 
one another as partners (Brown and Eastman, 1981, p. 186); the govern- 
ments have a common data base and understanding of the central prob- 
lems (Thorburn, 1984, pp. 212-17); and governments are aware of the 
potential effects of their decisions on the private sector (Brown and 
Eastman, 1981, p. 189). In many sectors, business fears the negative effects 
of uncoordinated provincial development strategies (ibid., p. 187). These 
concerns lead almost inevitably to proposals for a new set of intergovern- 
mental institutions designed to provide a common data base and continual 
consultation, such as a council of ministers (Simeon, 1979, p. 42) or a 
federal-provincial planning body (Thorburn, 1984, pp. 212-17). In our 
view, the exact form of the mechanism is less important than that it meet 
certain requirements: 
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e that it have expert staff to synthesize federal and provincial economic 
data; 

e that it be supported by all governments involved; 

e that it have a mandate to maintain continuous liaison with business and 
labour; and 

e that it have certain public reporting functions so that policy develop- 
ment has broadly based input.!8 


The key to success, however, is resolution of jurisdictional disputes and 
consensus among first ministers on general policy directions (Brown and 
Eastman, 1981, p. 188). Such backing would permit the intergovernmen- 
tal process to iron out details and to establish multilateral and bilateral 
processes to deal with regional differences. Effective mechanisms for 
private-sector input could be established to ensure all viewpoints were can- 
vassed. The existence of strong regional interests, competing provincial 
development strategies and dependence on outside economic forces makes 
detailed national economic planning unlikely (Simeon, 1979, pp. 42-43), 
but progress does seem possible. Excessive expectations should be avoided, 
however, since institutional change can only create opportunities. Real 
progress requires political will. 


Toward More Effective Conflict Management 


Conflict management has been the primary focus of many of the com- 
mentaries and case studies of federal-provincial relations, and proposi- 
tions regarding effective conflict management abound. In order to examine 
these propositions as systematically as possible, we have divided them into 
two categories: those related to procedural factors internal to the federal- 
provincial process and those intrinsic to the issue but external to the 
process. As will be seen, the external factors tend to determine the 
appropriate approach to conflict resolution. 


EXTERNAL FACTORS: 
ISSUES AND INTERESTS 


The external factors which appear to have most influence on the capacity 
of federal-provincial negotiators to reach agreement tend to fall into one 
of two categories: the type of issue and the nature of the interests 
mobilized. With respect to type of issue, we can observe that agreements 
are most likely to be reached when the issues are: relatively uncontrover- 
sial and of common concern to all or most governments; framed in ways 
which permit splitting the difference and avoiding winners and losers; and 
specific and limited in scope. Thus negotiations involving the provision 
of services have proved easier to conclude than those involving regula- 
tion, since it is easier to split the difference in terms of cost-sharing than 
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in terms of jurisdiction. In terms of conflict management, there are clear 
benefits from attempting to narrow issues to manageable proportions and 
to framing them in terms of sharing. 

With respect to interests mobilized, matters are less clear cut. For the 
many routine intergovernmental interactions that make the system work, 
even in times of crisis, it seems clear that lack of publicity facilitates agree- 
ment. When such an interaction attracts attention and becomes controver- 
sial, the political concerns of the governments are engaged, as well as other 
interests, and agreement is often made more difficult. On the other hand, 
the existence of widespread public and/or media demand for action 
appears to facilitate agreement. As long as there are no major regional 
differences in policy preference, such external pressures tend to bring issues 
into focus and facilitate agreement. The impact of politicization or 
publicity, therefore, depends upon the specific pattern of interests mobi- 
lized. (Publicity surrounding actual negotiating sessions appears to promote 
symbolic combat and impede compromise.) The issues which pose most 
difficulty are: those upon which there are major differences in cultural 
or economic interest among the provinces; those with a high level of 
symbolic content, such as language of education or western freight rates 
(especially if there are probable electoral implications); and those which 
touch fundamental questions of ideology, community, or regime support. 

Certain other issues, such as fiscal policy and economic development 
(and especially industrial strategy), are extremely difficult to resolve in 
the federal-provincial arena because they require both long-term planning 
and coordinated program design covering many sectors. In addition, they 
deal with matters where there are deep regional divisions. In short, there 
is an inescapable tension between the logic of planning and the logic of 
federalism, which deals most effectively with specific, short-term issues 
(Banting, 1982, pp. 77-78). The inherent conflicts in the Canadian federal 
system have made agreement on matters of fiscal policy and economic 
development extremely difficult (Smiley, 1980, pp. 185ff.). Intergovern- 
mental relations are underdeveloped in the industrial policy area precisely 
because there is ‘‘an underlying conflict between the nature of the deci- 
sions required in industrial policy and the kinds of substantive collabora- 
tion possible within the intergovernmental framework’’ (Jenkin, 1983, 
p. 141). Nevertheless, as will be seen, there are mechanisms which might 
help the system to overcome these difficulties. 

The logic of federalism reflects its origins in a period of limited govern- 
ment (Corry, 1958, pp. 95-125). The intergovernmental mechanisms which 
evolved in the post-1945 period were designed to cope with the relatively 
moderate forms of government activism reflected in the development of 
the welfare state, from federal government leadership through exhorta- 
tion to expenditure programs (shared-cost arrangements). Adapting the 
scale of intervention proposed by Allan Tupper and Bruce Doern (1981, 
pp. 16-18), we can say that the growth of regulatory activity and of public 


168 Fletcher & Wallace 


ownership (at both levels of government) marked a major increase in the 
degree of government intervention and involved a quantum increase in 
intergovernmental conflict. Similarly, economic planning on the Quebec 
model is notably more interventionist than Keynesian economic manage- 
ment. If increased intergovernmental conflict is a serious threat to the 
system, governments might be faced with the choice of pulling back to 
a more limited form of government or developing considerably more 
powerful mechanisms of intergovernmental coordination. 


INTERNAL FACTORS: 
NEGOTIATORS, APPROACHES, MECHANISMS 


With respect to factors internal to the federal-provincial system, the con- 
ditions which encourage effective conflict management tend to involve: 
the characteristics of the negotiators; approaches to negotiations; and 
mechanisms of interaction. 

In general, the case studies suggest that the process is most likely to 
be harmonious when: the negotiators share professional norms and com- 
mitments which allow policy issues to be framed as technical questions; 
the officials and ministers from different jurisdictions have come to trust 
one another through routine contact; and the negotiators are able to view 
themselves as allies (supporting a particular program or opposing their 
respective central agencies) rather than as competitors for credit. Con- 
versely, negotiations are likely to be more difficult when federal and pro- 
vincial officials view themselves as serving different clienteles or promoting 
different ‘‘grand designs’’ in a policy area. Problems such as these are 
more likely to occur, some studies suggest, when federal and provincial 
officials are specialists in different fields (Dupré et al., 1973, pp. 90, 200, 
220). It has also been suggested that the emergence of the inter- 
governmental affairs manager has reduced the influence of program 
specialists and resulted in more interactions being viewed in a broader con- 
text, diminishing the chance of agreement and bringing more issues to the 
political level (Smiley, 1980, pp. 97-98). 

The approaches to intergovernmental negotiations adopted by the prac- 
titioners are also important. Certain tactics are clearly less conducive to 
effective conflict management than others. Three factors seem to have 
marked many successful negotiations: the existence of a clearly defined 
and stated objective supported by all key units of the initiating govern- 
ment (usually the federal government); consultation at the early stages of 
proposal development; and flexibility in negotiations (Jenkin, 1983, 
pp. 104-105). Even where there is considerable disagreement about pro- 
gram structure, cost-sharing and other central issues, the existence of a 
shared commitment to resolve the issue generally leads to an agreement. 
While the general literature suggests that the emergence of rational plan- 
ning at both levels of government has promoted distinctive approaches 


Fletcher & Wallace 169 


to common problems and increased the likelihood of disagreement, early 
consultation and the involvement of program specialists appear to facilitate 
compromise. The case studies also suggest that an incremental approach 
(seeking resolution of specific issues rather than more general dis- 
agreements) is effective. 

The case studies suggest also that various mechanisms can promote atti- 
tudes and approaches conducive to harmonious relationships. Of particular 
promise are institutional arrangements which promote continuous liaison 
among ministers and officials. Properly structured, they can encourage 
the development of common vocabulary and perspectives, thereby 
facilitating agreement. The development of formal and informal networks 
promotes the kind of mutual understanding and trust that can resist the 
spillover effects of difficulties in other areas. This is particularly impor- 
tant because the federal-provincial arena is unlikely ever to be free from 
conflict surrounding some of the more intractable intergovernmental 
issues. 

Contractual shared-cost programs, despite all of their difficulties of 
adjustment to changing conditions, do promote functional cooperation 
by providing financial incentives for program officials to overcome their 
differences in order to obtain adequate funding from both levels for their 
programs. They also appear to insulate the programs to a degree from 
external pressures, promoting stability of services at the expense of flex- 
ibility and accountability. 


BILATERALISM 


The increasing use of bilateral negotiations has obvious benefits in cer- 
tain cases. For example, bilateral interactions provide an escape from the 
complexities of multilateral negotiations by reducing the number of actors 
and therefore the number of interests to be accommodated. They permit 
a focus on specific issues of interest to both parties, reducing the prospect 
that provincial governments with little involvement in the specific subject 
matter will bring in other issues of more interest to them. In addition, 
by reducing the number of participants, bilateral meetings permit tradeoffs 
between the two governments on a broader range of issues than can be 
handled easily in multilateral negotiations. It is also true that bilateral rela- 
tionships are generally unpublicized, reducing the likelihood of extraneous 
political factors entering the picture (Van Loon and Whittington, 1981, 
Dp. D4T): 

In general, the willingness of governments to compromise depends in 
part on the interest mobilized. In many cases, it appears that governments 
are constrained by the divided loyalties of their constituents (Simeon, 1973, 
pp. 233-39). This is true even of Quebec, except on those issues where 
a social consensus for change exists (such as language policy). Where there 
is a strong sense of regional grievance, the limitations on provincial 
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intransigence are considerably less than on issues where there are no strong 
regional differences. 

Smiley (1980, p. 104) suggests that though the provinces have become 
increasingly less inhibited about presenting a united front to Ottawa over 
the past decade, they have not often taken the next step of shutting Ottawa 
out of areas of provincial jurisdiction by forging agreements amongst 
themselves. Smiley does not follow this line of reasoning very far, but 
it is worth considering the reasons for the failure of the provinces to go 
further into the business of negotiating reciprocal agreements on benefits 
or of developing common standards and procedures on matters of regula- 
tion and licensing. Most successful examples of such agreements have come 
about under federal government rubrics or on a regional basis. The impor- 
tance of federal transfer payments in our system is certainly one reason. 
Another appears to be the uneven level of bureaucratic development 
amongst the provinces. Inability to agree is certainly a factor, though not 
a major one, since what is most notable is the lack of attention to this 
option. 2 

Careful examination of the case studies suggests that although the 
political will to cooperate is crucial to the success of all negotiations, there 
is room for new approaches. One such approach is the integration of 
bilateralism within a multilateral framework, maintaining both national 
standards and sensitivity to regional differences. The willingness of the 
federal government to respond flexibly to provincial initiatives is impor- 
tant, since provincial involvement in economic and social intervention is 
not likely to recede greatly, even in the present period of restraint. The 
provinces might find themselves able to move forward in areas now blocked 
by pursuing agreements for cooperative or reciprocal action in areas of 
provincial jurisdiction. Such action might precipitate federal involvement. 


SUMMIT FEDERALISM 


While federal-provincial interaction takes place at all levels within the 
public services, it has long been accepted that policy questions defined 
as important must in the end be dealt with at the top political level. For 
the most important questions, the first ministers much decide. The cen- 
tralization of executive decision making in the offices of prime ministers 
and premiers is perhaps even more pronounced in the federal-provincial 
arena than elsewhere. Simeon (1973, p. 144) noted the ambivalent impact 
of summit federalism more than a decade ago. In some cases, this ‘‘may 
make for easier resolution of conflicts because the political heads can make 
firm commitments [on behalf] of their own governments, but it may also 
mean that conflicts become much more sharply defined and therefore more 
intractable.’’ The growing centrality of federal-provincial issues in the 
political system has led to an increase in reliance on first ministers’ 
conferences. 
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Issues tend to rise to the summit because they are difficult to resolve 
or involve high stakes. They tend to reflect either the long-term economic 
or cultural interests of the provinces or matters of central concern to 
governments: jurisdiction, revenue, fiscal control, legitimacy, electoral suc- 
cess and so on. Public attention or politicization can also be a factor. In 
addition, some essentially technical issues have come to the summit (at 
least to ministerial conferences) as central agencies have struggled to exert 
control over program officials or to ensure that broader issues were con- 
sidered in program-oriented interactions. Once issues have reached the 
summit, the interests of governments play a major role, reducing the 
possibility that an issue can be framed in purely technical terms. 

While first ministers’ conferences and ministerial conferences do pro- 
vide an opportunity for the development of good relations at the top levels, 
trust networks are more likely to develop among officials, even at the sum- 
mit level, given their greater continuity in office. In addition, they are 
more able than their principals to focus on the federal-provincial issues, 
being relatively less encumbered by the wide range of political problems 
facing first ministers. First ministers, in particular, must participate in 
several simultaneous games (ibid., p. 130) in order to retain their author- 
ity within cabinet and caucus. In particular, given the frequency of elec- 
tions in Canada, at least one of the eleven leaders is likely to be focussing 
on the electoral game at any given time. 

It must be noted, of course, that failure to reach agreement on many 
issues in the 1970s was not simply a function of the greater involvement 
of summit decision makers. Garth Stevenson (1979, pp. 196-97) has argued 
that functional or cooperative federalism is unable to ‘‘deal very success- 
fully with conflicts that originate outside the government or bureaucratic 
milieu and that result from more fundamental antagonisms... .’’ The 
high level of disagreement in the 1970s, he suggests, resulted from the 
emergence of fundamental issues and not from the shift from functional 
to executive federalism. That shift, he argues (ibid., pp. 199-200), was 
a result of the emergence of difficult issues. In fact, of course, summit 
negotiations have some major agreements to their credit. 

As with most public policy decisions, federal-provincial issues tend to 
be resolved through a series of negotiations at various levels and of various 
types, from bilateral to omnilateral. Summit federalism works most effec- 
tively, the cases suggest, when the issue comes to the summit with the issues 
clearly specified by previous negotiations at lower levels and with room 
for tradeoffs. Adequate preparation is clearly crucial, as is a degree of 
trust and a sense that to compromise is not to lose. The importance of 
regular meetings of ministers and of first ministers, both supported by 
secretariats, seems clear. The new rules developed during patriation, 1.e., 
more public involvement and reduced emphasis on unanimity, may 
promote resolution of some of the less intractable issues. Bilateralism also 
holds promise as a mechanism for breaking deadlocks. Willingness to pro- 


172 Fletcher & Wallace 


vide general direction to other bodies or to leave details for bilateral 
bargaining might also be helpful. However, the first ministers’ conferences 
will still have to deal with the hard issues, and inability to achieve consen- 
sus should not be seen as a failure of the system. 


INTERGOVERNMENTAL BODIES: 
SECRETARIAT AND COMMITTEES 


With respect to facilitating agreement, there was widespread agreement 
that intergovernmental secretariats and other intergovernmental bodies 
could prove helpful. The discussion of secretariats revolved around the 
experience with the Canadian Council of Resource and Environment 
Ministers (CCREM). While permanent support staff for federal-provincial 
bodies can be viewed as subject to federal government dominance (vitiating 
some of the advantages), the CCREM provides a model for an indepen- 
dent body. The CCREM is a private corporation whose board of directors 
consists of federal and provincial cabinet ministers, with the presidency 
of the Council rotating annually among the member governments. The 
staff works for CCREM and not any member government (Van Loon and 
Whittington, 1981, pp. 540-41). Jenkin (1983, pp. 122-23) takes the view 
that intergovernmental cooperation is encouraged by the existence of per- 
manent secretariats capable of providing continuous and fairly intensive 
bureaucratic support. In his examination of the CCREM, he found that 
it kept issues on the agenda, fostered common perspectives and vocabulary 
and helped to develop a cooperative network of officials and ministers. 
It worked well, in Jenkin’s view, not only because of the structure, but 
also because the issues it dealt with were relatively non-controversial. As 
it became more involved with the public and with controversial issues, 
the political decision makers reduced its role. 

Several case studies have examined special or ad hoc bilateral or 
multilateral intergovernmental bodies (or proposed them) and there is a 
general view that, under the right circumstances, they can effectively pro- 
mote conflict management. Catherine Murray’s case study (1983) examines 
a joint CRTC-DOC committee established to determine how the number and 
variety of television services to northern and remote communities could 
be improved in the context of satellite distribution and pay-Tv. The com- 
mittee was created in response to provincial demands for a greater role 
in policy development and to help the Department of Communications 
come to terms with the new communications technologies. The commit- 
tee was the first attempt to establish a working group with federal and 
provincial input along with the usual public and industry input sought 
by the CRTC. It was made up of eight members, four chosen from 
nominees of eight participating provincial governments and four from the 
CRTC. 
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Murray (ibid., pp. 138ff.) concludes that the delegated committee struc- 
ture is a useful model for combining federal-provincial and group con- 
sultation but that it is not a substitute for a broader resolution of the con- 
stitutional and political issues involved. The author suggests that joint 
federal-provincial task forces, with guidelines agreed upon through the 
federal-provincial process, and some regulatory involvement can be useful 
in dealing with situations where innovation is required. The combination 
provides for broad public input and policy grounded in the basic policy 
preferences of the governments involved. 

In assessing the success of the committee in reaching a consensus, the 
author identifies these factors as significant: compromise was facilitated 
by bargaining in camera in an isolated atmosphere; the issue was broad 
enough to allow room for manoeuvre and a win-win situation; and it was 
perceived that there was strong public demand for action (ibid., p. 84). 
Timing is therefore important to success. Participants also perceived that 
the same urgency did not apply in other areas, such as telecommunications. 

The CRTC was trying to respond to the fact that opposition to it often 
had a regional base, with provinces representing regional interests as well 
as seeking increased jurisdiction. ‘‘By building provincialism into the 
regulatory process itself, then perhaps the threat could be averted and the 
CRTC could avoid the total loss of its influence to the federal-provincial 
bargainers’’ (ibid., p. 138). But the CRTC can only succeed in this 
endeavour if there is a general intergovernmental agreement on basic policy 
directions and division of labour in the field. The joint delegation model 
can be used only within a context of agreement on the key issues of jurisdic- 
tion and general policy direction. 

A number of other case studies propose joint federal-provincial com- 
mittees for various special purposes. For example, McCorquodale pro- 
poses joint committees for planning implementation of fisheries policy 
(McCorquodale, 1983, p. 167). In looking at the operation of joint federal- 
provincial bilateral planning bodies in the context of the Canada-New 
Brunswick General Development Agreement, Savoie concluded that they 
facilitate harmonious relations but raise problems of accountability and 
interprovincial coordination. However, he believes that such bodies can 
be useful in program development and implementation if they operate 
within a national framework and adequate political oversight (1981a, 
pp. 151-67). 


Assessment: 
Striving for Balance 


In assessing conflict management in the Canadian federal system, it is 
essential to make some preliminary points. Even at the height of visible 
federal-provincial conflicts over energy pricing, offshore development, con- 


174 Fletcher & Wallace 


stitutional reform, and extra-billing by doctors, there was a great deal of 
effective intergovernmental collaboration, in all sectors of government 
activity. Nevertheless, competition and conflict are inevitable in Canada’s 
federal system, even desirable in many cases to promote innovation and 
to air vital issues. However, failure to improve the information-sharing 
and collaborative processes may well have serious consequences for the 
economy and the legitimacy of the regime. In many areas, it will be 
necessary for governments to proceed with programs without intergovern- 
mental consensus, but at least information must be shared, so that deci- 
sions are made in full knowledge of their spillover effects. In other areas, 
coordination or even collaboration may be necessary to the success of the 
enterprise. In particular, it is important to improve both the mechanisms 
for routine adjustments in an interdependent federal system and the opera- 
tion of the forums for debating the hard political questions (which inevi- 
tably take on intergovernmental overtones). The appropriate goal is not 
the unrealistic one of establishing intergovernmental harmony but rather 
that of promoting effective conflict management. 


MECHANISMS FOR COMMUNICATION 


Norman Spector (1984, p. 46) has argued that our ‘‘distressing’’ record 
in resolving federal-provincial disputes can be traced not only to the dif- 
ficult environment of intergovernmental relations, but also to ‘‘the vir- 
tual absence of intergovernmental machinery as such.’’ Noting the limited 
role of the Intergovernmental Conference Secretariat, he suggests the crea- 
tion of more sophisticated institutions based on an industrial relations 
model. His proposals include the establishment of a permanent federal- 
provincial advisory council to coordinate policies amongst the 11 first 
ministers, with a staff of fact-finding, conciliation and mediation officers 
to assist in resolving particular conflicts, and a special tribunal to 
adjudicate federal-provincial disputes, thus avoiding the winner-loser 
approach of the courts (ibid., pp. 44-46). While these recommendations 
are worthy of consideration, it is our view, based on the case studies of 
intergovernmental negotiations, that there is no simple institutional 
panacea. Requirements differ by issue area. 

It would be easy to devise a paper empire of new intergovernmental 
agencies to facilitate conflict management, but it would not be very pro- 
ductive. Effective mechanisms must be developed to deal with particular 
problems. What we can do is to suggest a variety of possibilities which 
might be adopted as the need arises. In areas where one level has primary 
jurisdiction, a strong case can be made for institutionalized consultation, 
to facilitate the development of trust networks and full canvassing of the 
potential effects of decisions. In areas of shared, joint, or concurrent 
jurisdiction, especially where there is a great deal of interaction, councils 
of ministers and permanent intergovernmental secretariats are often war- 
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ranted. They can provide needed data bases as well as developing trust 
and a shared framework for discussion. Such semi-permanent bodies can 
also promote consultation with the private sector. The Continuing Com- 
mittee on Social Security made a major contribution to the development 
of the Canada Assistance Plan, for example. With respect to shared-cost 
programs, federal-provincial bodies with some rule-making authority 
would improve the flexibility of programs. Some shared-cost programs 
could be administered by private-sector bodies funded by both levels of 
government; for example, a federal-provincial student-aid program could 
be administered by a body representing the universities and colleges. 
In the regulatory sphere, several models can be suggested. In areas of 
shared jurisdiction, joint agencies or parallel agencies with formalized 
mechanisms for consultation have potential. In areas of federal jurisdic- 
tion, it seems clear that better methods for provincial input are needed. 
For continuing liaison, provincial advisory bodies have some potential, 
especially if linked to ministerial councils. Special federal-provincial task 
forces to help both levels of government respond more quickly to 
technological change can be helpful, along the lines of the Therrien Com- 
mittee.!? Such task forces can facilitate industry and consumer input as 
well. Provincial governments must recognize the validity of federal input 
to provincial regulatory decisions, perhaps through federal observers. Inter- 
provincial bodies with federal observers provide a precedent. All of these 
models would contribute to the development of trust networks, to fram- 
ing issues in specific or technical terms, and to exchange of information. 
Without a radical transformation of our political system, executive 
federalism will continue to be a major part of the Canadian policy-making 
process. A reduction in the level of government activism at both levels 
would undoubtedly reduce intergovernmental conflict; any major change, 
however, is unlikely. Similarly, a shift in focus from jurisdictional issues 
to substantive questions, a wish expressed in several case studies, can be 
achieved only partially through institutional change. However, the develop- 
ment of more continuous consultation at the functional level appears to 
hold promise for keeping issues narrow and manageable, while improved 
summit preparation may help to promote broad agreement on frameworks 
for substantive negotiations. . 
In particular, professionally staffed intergovernmental agencies can help 
to foster common perspectives and vocabulary, develop a cooperative net- 
work of officials and ministers, and keep issues on the agenda and frame 
them in a non-confrontational way. Politicians must generally focus on 
the short term; professional staffs, however, can take a longer view. The 
existence of such bodies might well lead to the development of client 
groups, which would provide not only for group input, but also help to 
provide pressure for action. 
In general, the case studies suggest that the federal government can do 
much to promote consensus by providing well-informed leadership, 
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demonstrating sensitivity to provincial concerns, and fostering the develop- 
ment of intergovernmental bodies. The most promising approaches appear 
to be a combination of the proposals to institutionalize the summit (by 
providing for regular conferences of first ministers and a strong secretariat) 
and the strategy of building consensus on the basis of narrower decisions 
through the development of more specialized bodies. Bilateral and regional 
negotiations within a multilateral framework approved by a summit con- 
ference seem to hold promise for effective conflict management and, in 
some cases, decisions that go beyond the incremental. 


Federalism and Democratic Values 
Stating the Problem 


Much of the early literature on federalism attempted to assess its impact 
on such democratic values as participation, responsiveness, liberty and 
equality (Simeon, 1982-83, pp. 150ff.; Whitaker, 1983). More recently, 
analysts have become concerned about its influence on accountability. In 
this final section of our survey of case studies, we will examine the effect 
of various forms of intergovernmental decision making on responsiveness 
and accountability, two of the values most directly influenced by the pro- 
cess itself. We are concerned about the responsiveness of decision makers 
to relevant publics (represented by interest groups and identifiable con- 
stituencies) and to broad public preferences. With respect to accountability, 
executive federalism poses problems for both hierarchical accountability 
(of program officials to their respective governments) and democratic 
accountability (of decision makers to parliaments and legislatures). 

Donald Smiley, the leading critic of executive federalism as practised 
in Canada, argues (1979, p. 107) that it ‘‘contributes to secret, non- 
participatory and non-accountable processes of government.’’ The closed 
nature of federal-provincial decision making and the complexity of the 
issues raised make participation difficult. He continues (idem.): 


To the extent . . . that the actual locus of decision-making in respect to an 
increasing number of public matters has shifted from individual governments 
to intergovernmental groupings the effective accountability of executives both 
to their respective legislatures and to those whom they govern is weakened. 


Responsiveness to Interest Groups 


The responsiveness of decision makers in the federal-provincial process 
to interest groups and to public opinion has been the source of considerable 
speculation but a disproportionately small amount of research. In very 
general terms, the Canadian public policy process tends to be relatively 
closed. It appears that interest groups have seen their influence decline 
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with the rise in importance of central agencies and rationalized decision 
making. The decline in autonomy of individual ministries having long- 
standing client relationships with interest groups has reduced group input. 

The dominant view regarding access of interest groups to federal- 
provincial decision-making processes continues to reflect Simeon’s find- 
ings. Based on three cases in the 1960s, Simeon (1973, p. 144) argued that: 


The machinery [of federal-provincial interaction] . . . limits the participation 
of interest groups in the bargaining process. Affected groups are not invited 
to participate or make their views known. The relative secrecy of debate means 
interest group leaders may often be unaware of developments in federal- 
provincial negotiations which might involve them. 


He found that interest groups are often forgotten because governments 
tend to regard other governments as the crucial actors. Even when govern- 
ments act as representatives of particular interests, those interests are likely 
to be sacrificed when the broader concerns of the participants, i.e., the 
governments, are involved (ibid., pp. 202-203). 

These findings were challenged by Schultz (1980, pp. 170-73), on the 
basis of his case study of the trucking industry in the 1970s. He argues 
that there are circumstances in which interest groups are intimately involved 
in the entire process. He notes that interest groups are often involved in 
an exchange relationship with governments and that demands and sup- 
ports flow in both directions. His view is that Simeon’s limited access model 
is specific to particular conditions and that interest-group involvement 
varies with the type of issue involved. 

A central assumption of much of the literature is that the institutional 
framework of federal-provincial interaction as such ‘‘influences the oppor- 
tunities available to particular interests to shape policy decisions.’’ In 
general, Banting (1982, p. 42) argues that: 


Because the institutional framework expands or contracts the circle of critical 
decision-makers, structures the nature of political competition, and specifies 
the form of representation of the wider public, it necessarily conditions the 
access of different political interests to policy-makers, smoothing the pathway 
of some and raising obstacles for others. 


This is a plausible assumption, and the case studies we have examined 
suggest that access is influenced by such factors as jurisdiction, policy type, 
the nature of the interaction and interests mobilized. However, Smiley 
(1980, p. 152) sums up knowledge in this area on a cautionary note: 


In the state of our present knowledge we should be extremely cautious about 
making general statements about the relation between interest group activity 
and the processes of executive federalism. Some patterns of federal-provincial 
interaction, such as those related to the equalization of provincial revenues, 
appear to involve governments almost exclusively. In other circumstances, 
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for example. . . [regulatory issues], interest groups are much more influen- 
tial. And in yet other situations, such as [energy pricing], the relative influence 
of interest groups in intergovernmental negotiations may change quickly and 
dramatically. 


Without disputing the general proposition that the closed nature of exe- 
cutive federalism tends to insulate policy makers from public pressure, 
it is possible to identify factors which make access more likely. First, issues 
which have obvious and large-scale public impact or which touch the inter- 
ests of large, powerful organized groups encourage consultation with inter- 
est groups, since politicians must be concerned about public reaction to 
the policies adopted (Simeon, 1973, pp. 155-56). Second, interest groups 
are likely to be invited into the federal-provincial process when their sup- 
port is needed by one of the governments involved or when their coopera- 
tion is necessary for the success of a program (Schultz, 1980, pp. 157-59, 
172ff.), and third, in some cases, usually technical matters, interest-group 
representatives have served as members of federal or provincial delega- 
tions (Simeon, 1973, p. 282; Schultz, 1980, p. 153). In general, interest 
groups are most likely to gain access to negotiators when they have well- 
established client relationships with one or more of the governments 
involved. As noted above, such relationships are exchange relationships 
in which groups tend to support the jurisdictional claims of the govern- 
ment to which they have the best access, while governments tend to repre- 
sent the interests of their key clients whenever possible. 

Governments themselves often seek to mobilize interest-group activity 
in support of their positions. External pressure can help a government 
to get an issue on the federal-provincial agenda or to frame an issue in 
a manner favourable to that government. For example, the federal govern- 
ment attempted to mobilize energy consumers and Canadian-owned pro- 
ducers in support of the National Energy Program, just as Alberta worked 
to mobilize regional and industry sentiments against it. Similar activities 
can be identified in the constitutional negotiations and in the conflict over 
Established Programs Financing. The tactical needs of governments thus 
influence access. 


Interest Groups: 
Access and Influence 


A related issue of considerable importance is the relative access and influ- 
ence of particular interests. In the social welfare area, the proposition that 
federal institutions are especially attuned to territorially based claims and, 
therefore, favour regional redistribution over interpersonal redistribution 
is not sustained by the evidence, as Banting makes clear (Banting, 1982, 
p. 106). In other areas, there is some support for the notion that regionally 
concentrated economic interests have better access than less concentrated 
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ones (as noted above), but access does not necessarily mean influence. 

In the pension case, Simeon (1973, pp. 280-81) makes it very clear that 
interest groups had little influence: ‘‘In no case did interest groups have 
a significant effect on the outcome, once the issue had entered the federal- 
provincial arena.’’ Nonetheless, he notes that interest groups were very 
active in the pension case: the pension industry, unions, and welfare 
groups. Indeed, the Ontario delegation at some meetings included group 
representatives (ibid., p. 282). The key argument in Simeon’s case, 
however, is that when hard decisions had to be made, these interests were 
sacrificed to other values, e.g., access to the fund and national unity. 

Schultz’s study of trucking regulation (1980), on the other hand, revealed 
that interest groups were intimately involved at all stages and, indeed, 
played a vital role in the outcome as they switched allegiances between 
levels. Schultz argues (pp. 171ff.) that it is not surprising that groups lacked 
influence in the financial and constitutional reform cases discussed by 
Simeon, since these are ‘‘examples par excellence of government issues, 
of issues where the primary constituents ... were the participants 
themselves.’’ Subsequent events suggest that interest-group involvement 
in constitutional matters depends upon the actual constitutional issues at 
stake, the availability of access points, the militancy of affected groups 
and the degree of public attention.*° For fiscal issues, access and influ- 
ence depend in part on the awareness of influential groups of the impact 
of allocative decisions on their interests. 

The mining industry’s successful effort to block tax reform is another 
important example of interest-group influence. Bucovetsky (1975; Smiley, 
1980, pp. 149-50) shows how the mining industries used their clout with 
the provincial governments to help defeat the Carter Commission’s! pro- 
posals that their generous tax breaks be eliminated; he explains their influ- 
ence in terms of their cohesion (the industry took a common position), 
their dominance in the communities in which they operate, and their 
presence in most provinces. As it happened, the tax reform confirmed their 
status as clients of the provincial governments and later made them 
vulnerable to provincial government decisions to raise provincial levies, 
in some cases radically. 

In the energy field, Berry’s finding that the petroleum industry was 
frozen out of the energy pricing negotiations of the early 1970s is not sup- 
ported by the Syncrude case, in which an active lobby by the petroleum 
corporations involved got them much of what they wanted, nor is it sup- 
ported by Laxer’s findings in the late 1970s (Berry, 1974, pp. 634-35; Pratt, 
1976, pp. 181-82; Laxer, 1983). Berry’s finding, therefore, must reflect 
factors other than the clout of the industry and the structure of federal- 
provincial interaction. In fact, Berry argues (ibid., p. 634) that it was the 
combined influence of the crisis nature of the oil crunch and ‘‘the 
emergence of fundamental constitutional issues’’ that resulted in the exclu- 
sion of the industry. Jurisdictional disputes reinforce the governmental 
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focus of federal-provincial negotiations. When the pressure for agreement 
is strong, for example, as a result of world crisis or popular demand, even 
normally powerful groups have limited influence. When the insurance com- 
panies were trying to block government-sponsored medical care insurance, 
they had good access at both levels, but were able to have only minor influ- 
ence (Van Loon and Whittington, 1981, pp. 417-18). 

Interest groups are probably disadvantaged whenever there are strong 
incentives for agreement. In his study of the Canada—New Brunswick 
General Development Agreement, Savoie found that officials of the two 
levels of government tried to keep information both from interest groups 
and from politicians in order to increase their own chances of gaining 
agreement in line with bureaucratic rationality. Officials at both levels felt 
that interest groups had little to contribute and that they tended to inter- 
fere with rational economic decision making. Where public consultations 
were held, they were held late in the process, when only details remained 
to be decided (Savoie, 198la, pp. 105-106, 146-47). In fact, the joint plan- 
ning committees featured in the GDA system are not structurally inimical 
to interest group input. Bilateral or regional federal-provincial bodies can 
include representatives of relevant groups or constitute advisory bodies 
to represent community and industry groups. Such structures could have 
real benefits for responsiveness and for legitimizing decisions (Van Loon 
and Whittington, 1981, p. 539). In addition, Savoie himself notes (198la 

‘p. 142) that such bilateral negotiations tend to make the federal govern- 
ment more sensitive to regional concerns. 

— Inthe area of economic policy, the consensus of the case studies is that 
interest groups are usually frozen out of federal-provincial decision mak- 
ing, though governments often do represent particular interests in negotia- 
tions, especially in bilateral negotiations regarding industrial assistance. 
For electoral reasons, governments (especially the federal government) may 
speak for labour or consumer interests in particular cases, but corporate 
interests are more often expressed by provincial spokesmen. Many 
economic interest groups lack influence at the national level because they 
lack national cohesion, according to Jenkin (1983, p. 26). The nature of 
the economy means that they tend to be regionally oriented. More gen- 
erally, Brown and Eastman concluded that neither business nor labour 
has found ways to participate consistently and effectively in federal- 
provincial processes (Brown and Eastman, 1981, p. 188). Governments 
are aware of the need for more consultation, they decided, but find it dif- 
ficult to develop suitable means (ibid., p. 189). 

The works on health and social welfare policy agree that the decision- 
making process is essentially closed, with civil servants having major influ- 
ence. Glaser (1977, pp. 35ff.) observes that the secrecy surrounding inter- 
governmental interactions bars interest groups by making it difficult for 
them to keep up with proposals, let alone gain access. He notes that govern- 
ments have tended not to consult advisory bodies, such as the Canada 
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Health Council, preferring to rely on in-house advisors or consultants. 
Banting (1982, p. 76), however, notes that the federal government has been 
more responsive to reformist groups than most provincial governments 
over the history of the development of income security. This tendency 
presumably reflects the quest of federal governments for electoral advan- 
tage and popular support for programs in areas of provincial jurisdiction. 
Indeed, the conclusion drawn by Simeon from his 1960s cases that ‘‘there 
is little evidence that [federalism] has frustrated widespread public demand 
in recent years’’ (1973, p. 296), finds considerable support in more recent 
surveys of cases in the social welfare and health fields (e.g., Banting, 1982, 
p. 178; Taylor, 1978, p. 426). However, other studies have observed that 
in functional interactions, technical considerations can override respon- 
siveness, and that the clash of grand designs in negotiations can produce 
a process which pays little attention to consumers (Dupré et al., 1973, 
p. 108). Dupré and his colleagues found in their case study on policy mak- 
ing with respect to adult occupational training that the clash of program 
‘‘srand designs’’ and professional perspectives resulted in bargaining with 
little regard for those whom the programs were intended to benefit: 


The clash of these designs can be likened to a collision of ships at sea that 
results in both vessels remaining afloat and steaming off on their respective 
courses, taking water, displaying gaping holes in their superstructure, and 
relatively oblivious to the number of passengers and crew crushed by the 
impact. (ibid., p. 109) 


A greater degree of political accountability might have increased concern 
for the consumer, though jurisdictional clash can have the same effect 
at the summit level as professional conflict at the operational level. 

Catherine Murray, in her study of communications policy (1983, 
pp. 141-43), found a sharp contrast between the federal-provincial 
meetings and the public hearing tradition of the CRTC. The former were 
secretive and closed to interest groups, while the latter were open and acces- 
sible. Of course, major industry and cultural groups lobbied Ottawa and 
the provincial governments as well as appearing before CRTC bodies, but 
they were hampered in the case of the federal-provincial interaction by 
lack of information. Intervenors in the CRTC process were not given access 
to the federal-provincial guidelines underlying the hearings. Federal and 
provincial officials represented the views of identifiable interests in the 
negotiations but gave them little access and, in the crunch, focussed more 
on jurisdictional than substantive issues. Nevertheless, the innovative inte- 
gration of the two processes is a promising one. 


The experience . . . demonstrates the benefits of balancing federal-provincial 
collaboration and consultation with interest groups. The public meetings served 
as a brake on the federal-provincial consensus guidelines, re-opening the ques- 
tion of the right to U.S. signals and of universal pay-TV. (ibid., pp. 144 - 45) 
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Although it is widely accepted that the structure of the Canadian federal 
system ensures that the interests of governments as governments tend to 
take precedence (Banting, 1982, p. 42), it is possible to identify condi- 
tions which hinder or promote the access or influence of interest groups. 
Several cases report that interest groups representing dominant interests 
in a province are, when united, able to recruit the provincial governments 
to act as their representatives in the federal-provincial arena (Bucovetsky, 
1975, pp. 87-114). As with access, interest group influence is greater when 
the issue is technical and has identifiable impact on a particular group. 
Not surprisingly, there is reason to believe that interest groups that are 
ideologically in tune with one of the governments in the process are likely 
to have greater influence (Smiley, 1980, pp. 266-67). In general, the more 
governments an interest group can gain access to, the greater its influence. 
Therefore, the usual factors in interest group influence (cohesion, 
resources, contacts) are important in the federal-provincial arena (Presthus, 
1973). A major question here is the appropriateness of measures to make 
access and influence more equal. 

Federal-provincial negotiations place particular hurdles in the way of 
all interest groups. Among the conditions which limit interest group influ- 
ence are the financial costs that federalism imposes on interest groups 
which must monitor and attempt to influence eleven governments, thereby 
putting a premium on funding; the political costs in terms of setting 
priorities and maintaining cohesion imposed by divided jurisdiction; and 
the difficulties imposed by the closed nature of the system on obtaining 
timely information on proposed policies. These problems are particularly 
acute where jurisdiction is shared (agriculture, fisheries, labour, transport) 
or unclear (consumer protection, environment) (Smiley, 1980, p. 149; 
Dawson, 1975, pp. 27-58). 

A more subtle problem afflicts industrial interest groups. Economic 
regionalism and the vital necessity for many industries to maintain good 
relations with provincial regulators inhibit national cohesion and, conse- 
quently, influence. Many instances could be cited where national groups 
remained silent on issues important to their members because of internal 
disagreement (Jenkin, 1983, p. 26). 


Responsiveness to Public Expectations: 
The General View 


In terms of democratic values, the responsiveness of the system to weaker 
groups and unorganized public opinion is a matter of great importance. 
The general view is that the complexity of our system insulates decision 
makers from public pressures, and there is considerable case evidence to 
support this proposition. As we have seen, however, there is reason to 
believe that, in broad terms, public expectations tend to be met. In many 
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areas of federal-provincial interaction, however, there is no crystallized 
public opinion, leaving governmental elites with considerable leeway in 
developing their positions (Ornstein et al., 1979, p. 106). 

It is commonplace for students of federal-provincial relations in Canada 
to argue, as Smiley does (1980, p. 92), that nationalist and egalitarian sen- 
timents in the postwar period put pressure on the federal government to 
ensure nation-wide minimum standards in areas deemed vital to the welfare 
of all citizens. The suggestion is that these pressures led the federal govern- 
ment to initiate shared-cost programs to promote action in areas of pro- 
vincial jurisdiction. At the same time, writers often take the position that 
the influence of public opinion in the federal-provincial process is limited 
(ibid., pp. 152-53). The question, then, is where did these pressures come 
from, and how were they manifested? Banting (1982, p. 93) notes that 
in the income security area there has been ‘‘intense political pressure on 
the federal government to treat citizens in all regions equally.’’ He cites 
direct pressure from regional caucuses of MPs and lobbying by the 
National Council of Welfare and other client groups. He notes that the 
latter often seek assistance from the federal government to induce the prov- 
inces to live up to national standards. 

There is also evidence of a more generalized responsiveness to public 
expectations, derived, presumably, from electoral considerations and based 
increasingly on public opinion polling, but this responsiveness has identi- 
fiable limits. In the income security field, Banting found that divided 
jurisdiction limited the impact of the expansionist pressures inherent in 
democratic politics, except where intergovernmental competition led to 
expansion (Ottawa-Quebec competition on pensions and family 
allowance). He found that responsiveness to public pressures was weakened 
by shared jurisdiction. The federal government was demonstrably respon- 
sive to. public preferences with respect to exclusively federal programs; 
mixed jurisdiction, however, insulated decision makers from the full force 
of public expectations and criticisms (ibid., p. 115; and Leman, 1980, pp. 
224-27). Once again the limiting factor is public knowledge. More open 
discussion of proposals might weil increase responsiveness. 

In his review of income security policy (1982, p. 106), Banting concluded 
that: 


The proposition that our federal institutions are particularly sensitive to 
territorially-based claims, and that they therefore respond more readily to 
demands for explicit interregional redistribution is simply not sustained by 
the evidence. . . . Interpersonal redistribution through income security is a 
much greater spending priority for federal authorities than are special regional 
programmes. 


He notes that some unitary states spend more on regional economic 
development than Canada does and that there is no reason to believe that 
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the balance would change were Canada to have a more centralized form 
of government (ibid., p. 106). 

It is generally accepted, however, that the provinces have fairly durable 
and persisting interests, related to linguistic, cultural and economic con- 
cerns. The argument is that these interests tend to override partisan and 
ideological interests in federal-provincial negotiations. The dilemma for 
the analyst is to discern when provinces are representing the interests of 
the major economic groups in their territories in response to pressures from 
those interests and when they are responding to their own self-interest as 
governments. In many cases, the positions taken are likely to be identical. 
At the most general level, electoral success in modern democracies tends 
to be closely related to economic growth and prosperity. Therefore, the 
provincial governments are usually anxious to promote the interests of 
their major industries. More specifically, provincial revenues often vary 
directly with the level of activity in key resource industries. In short, it 
is quite possible for groups to have influence without necessarily having 
access. More recently, ideological factors, such as those involved in 
diagnosing and treating economic difficulties, appear to influence the 
access of various groups to particular governments. 

Unfortunately, reliable propositions regarding responsiveness to interest 
groups and public preferences remain fragmentary and, in some instances, 
contradictory. The differences appear to reflect issue and circumstance, 
however, and suggest the need for more refined propositions. Nevertheless, 
the general propositions that interest groups have direct influence on 
federal-provincial negotiations only under special circumstances appears 
to be sustained. When the crunch comes, governments represent their own 
interests first. However, electoral considerations do appear to keep govern- 
ments responsive to widely held public preferences. 


OPENING UP THE PROCESS 


The case studies turned up a number of promising innovations in federal- 
provincial collaboration which suggested that structural changes could 
open the process up to public and interest group representatives in cer- 
tain circumstances without jeopardizing the negotiations themselves. In 
particular, the greater use of advisory groups, ‘‘tripartite’’ task forces 
(federal-provincial-private), pre-conference discussion papers, and inves- 
tigations by parliamentary and legislative committees all seem worthy of 
further exploration. The relationship of such innovations to both conflict 
management and democratic values is explored below. 
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Accountability: 
Stating the Case 


It has been fashionable for some time to view with alarm the tendency 
for federal-provincial agreements to be made with little or no reference 
to legislative bodies. In many cases, such agreements can be implemented 
without legislation. Even when legislation is forthcoming, governments 
are generally unwilling to make changes in hard-won agreements in order 
to satisfy legislators (Simeon, 1973, pp. 279-80). While there have been 
examples of effective legislative scrutiny of proposed agreements, mostly 
at the federal level (such as the constitutional reform package), there is 
consensus among observers that executive federalism, with its unwritten 
requirement of unanimity (or near-unanimity under the rules established 
for patriation) disperses power among eleven governments but helps to 
concentrate it in the executive of each government (Van Loon and Whit- 
tington, 1981, pp. 543-44). Van Loon and Whittington (ibid., p. 542) com- 
ment on the ‘‘startling lack of attention paid to federal-provincial rela- 
tions in either Parliament or the provincial legislatures,’’ noting that 
legislators have little input across jurisdictional lines and that only ministers 
play any role in federal-provincial bodies. Members of opposition parties 
are nearly always completely locked out of the process. It is important 
to recognize that executive federalism is more a consequence than a cause 
of the general weakness of legislatures in the face of executive dominance 
in modern parliamentary systems (Stevenson, G., 1979, p. 203). It seems 
clear, however, that joint programs do help to shield governments from 
effective legislative scrutiny. 

There is little doubt that the practitioners of federal-provincial bargain- 
ing prefer secrecy. As Simeon put it more than a decade ago (1973, p. 311): 


The emphasis on in camera discussion, so evident among the Canadian 
decision-makers, seems to imply a belief that the decision-makers themselves 
share many more common interests than do their constituents, since it is 
believed that if the conferences were public the participants would be given 
to public posturings rather than constructive discussion. | 


Subsequent experience with open (and televised) meetings has done little 
to change the minds of most practitioners. Indeed, position taking is now 
a recognized function of open federal-provincial meetings. The prospect 
of having to explain compromises, i.e., to bargain and make political points 
at the same time, appears to daunt most ministers. 

It must be observed that executive federalism tends to operate in such 
a way as to shield shared-cost programs not only from parliamentary 
scrutiny, but also from the scrutiny of central agencies at both levels of 
government. Program officials achieve a degree of fiscal operational 
autonomy at both levels because of the joint nature of the activity (Dupré 
et al., 1973, pp. 94, 109). The weakening of hierarchical authority in these 
cases also weakens accountability in the larger sense, since departments 
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that have little authority over or information about such joint programs 
are unable to answer effectively for them, i.e., through the responsible 
ministers in the legislatures. 

It has also been noted by a number of observers that the federal govern- 
ment has been increasingly less able to hold the provinces accountable for 
the expenditure of transfer funds. The shift to unconditional transfers can 
be seen as an admission by the federal government of its inability to do 
more than rely on provincial good will (Smiley, 1980, p. 176). There has 
been considerable comment on the diversion of funds to purposes other 
than those contemplated by the transfer. Recent efforts to re-establish con- 
trols in the health care field only serve to highlight the extent to which 
the transfer payments have indeed become unconditional. It should be 
noted further that, even under conditional grant programs, federal offi- 
cials often had difficulty acquiring needed information and were thus able 
to enforce conditions only with difficulty (Dupré et al., 1973, pp. 192ff.). 
In addition, the limited sanctions available to federal officials (essentially 
withholding of payment) weakened their control. 

A related problem emerges at the federal level with respect to indepen- 
dent regulatory agencies. In a number of cases, federal legislation delegates 
authority to such agencies, with limited or no review by cabinet. The 
purpose, of course, was to remove certain decisions from partisan politics. 
One consequence, however, has been to create areas in which executive 
federalism cannot operate effectively because the agencies are not account- 
able to the federal cabinet. Federal negotiators, therefore, cannot negotiate 
in certain areas because they are unable to guarantee compliance by a 
regulatory agency, such as the Canadian Transport Commission or the 
Canadian Radio-television and Telecommunications Commission (Schultz, 
1980, pp. 173-78; also Schultz, 1979, pp. 70-92). It should be noted that 
the federal government has moved in recent legislation to provide the 
cabinet with directive powers over such agencies, a move which may well 
strengthen federal departments without improving accountability. 
However, the directive power may make federal-provincial bargaining 
easier, by reducing the number of actors involved at the federal level. It 
is this sort of apparent tradeoff, a tradeoff between effectiveness and 
accountability or regulatory neutrality, that bedevils reformers. 

Federal-provincial negotiators are at best indirectly accountable for their 
actions at the bargaining table. This, however, appears to be a problem 
of more concern to theorists than practitioners. The latter tend to resist 
the introduction of more actors into federal-provincial interactions on the 
ground that decision making, difficult enough in most circumstances under 
present conditions, would be more difficult under legislative scrutiny. In 
examining the cases, we found that parliaments are likely to have a signifi- 
cant role in intergovernmental negotiations only when governments need 
a mandate to strengthen their bargaining position, or when the issue is 
of such public concern that governments wish to diffuse responsibility. 
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With respect to hierarchical accountability, we found considerable agree- 
ment that shared-cost programs insulate operational departments from 
scrutiny by treasury officials at both levels (Dupré et al., 1973, pp. 217-18). 
Central agents are not able to enforce hierarchical accountability without 
considerable effort, especially with respect to bilateral programs, and they 
attempt to do so only when programs become controversial. Dupré and 
his colleagues found in their case study on policy making with respect to 
adult occupational training that the compromises between professional 
perspectives and governmental interests created a barely workable 
program. The program that emerged was a ‘‘fiscal nightmare’’ in which 
even the provincial government could not get the information it needed 
to control its expenditures, one consequence of lack of full agreement 
(ibid., pp. 192ff.). 

Savoie’s (1981a) study of the Canada-New Brunswick General Develop- 
ment Agreement makes it clear that bilateralism can have serious implica- 
tions for accountability. The GDA approach, with decision making 
dominated by joint committees of federal and provincial officials (based 
in New Brunswick) locked interest groups out of the process, mainly 
because they could not get information: ‘‘A tacit understanding exists 
amongst officials which prohibits anyone from discussing or ‘leaking’ pro- 
posals under consideration outside of federal-provincial review commit- 
tees Or DREE-province task forces’’ (ibid., p. 55). Essentially, officials 
wanted to retain full control over the process, apparently feeling that 
special interests and political considerations interfered with rational 
economic decision making (ibid., pp. 105-106, 145-47). Politicians also 
lacked information and input. 

Despite the emergence of summit federalism, the case studies are vir- 
tually unanimous that federal-provincial interaction is a closed bureaucratic 
loop much of the time. Many of the agreements discussed were imple- 
mented without legislation. Where legislation was involved, the implica- 
tion is that debate was slight and inconsequential. This appears to hold 
across issues and time periods. Helliwell and May refer to the Syncrude 
deal as a silent bargain sealed without prior public or parliamentary 
scrutiny (Helliwell and May, 1976, pp. 178-79). Todres (1977, p. 216) notes 
that the Ontario Tax Credit scheme was put in place with little input from 
legislators, who were essentially bypassed by officials and ministers. Glaser 
(1984, pp. 319-22) sees bureaucratic dominance as typical in the health 
area. It seems clear that extensive public and legislative debate, as in 
Simeon’s pension case or the constitutional discussions of the 1980s, has 
been quite rare. 

The process of federal-provincial interaction does not itself promote 
bureaucratic dominance, since ministerial level meetings can set priorities 
and ratify agreements, but the fact that officials tend to share priorities 
and have longer-term relationships means that negotiations are more likely 
to be successful at that level. Especially in bilateral relationships, there 
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is an obvious temptation to try to settle issues before they reach the political 
level. The problem, as Savoie (1981a, pp. 147-48) points out, is that both 
parliamentary and hierarchical accountability are eroded by such tactics 
and that national coordination of programs is also weakened. It appears 
that to have more accountability, one must have more political oversight 
and more openness, both of which appear to reduce the chances for har- 
monious resolution of conflicts. Nevertheless, the case for greater political 
involvement must be explored carefully. In bilateral relations, joint com- 
mittees of ministers and officials could operate effectively if there were 
sufficient incentive for decision. 


Responsiveness and Accountability 


In many important respects, responsiveness and accountability are linked. 
In the economic sphere, for example, provincial governments can evade 
responsibility for many economic decisions by externalizing the 
consequences to other jurisdictions. The lack of accountability for these 
consequences provides an incentive for provincial governments to respond 
more readily to demands from interests with a strong presence in the prov- 
ince — at the expense of others. In principle, the obvious solution is to 
make each level of government fully accountable for the consequences 
of its actions, as Trebilcock and his colleagues suggest (1983, p. 560). How 
this can be done is not obvious, however. Increased jurisdictional clarity 
might help, but the most promising approaches appear to be those requir- 
ing consultation among the governments on all major economic decisions, 
through reformed central institutions or routinized federal-provincial 
meetings. Stronger measures, such as a federal-provincial body with the 
power to veto or delay certain decisions, such as foreign borrowing, would 
undoubtedly be unacceptable to most (perhaps all) current governments. 
The gain in influence over other governments would not be adequate com- 
pensation for the loss of autonomy. 

Brown and Eastman (1981) argue that governments tend to be unaware 
of the consequences of their disagreements for the private sector and sug- 
gest (p. 189) that ‘‘a general opening of the federal-provincial process to 
the scrutiny of Parliament, provincial legislatures and the press may... 
strengthen this awareness.’’ In short, they believe that any measures to 
open up the federal-provincial process would benefit both responsiveness 
and accountability. In particular, they suggest that industry consultation 
processes should be a routine part of federal-provincial interaction on 
economic policy, with officials meeting regularly with industry represen- 
tatives through advisory boards, joint planning committees and special 
task forces. 

Woodrow and his colleagues (1980) take the view that the lack of con- 
sumer input into federal-provincial decisions on communications policy 
is related to lack of accountability to Parliament. Better mechanisms for 
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accountability to elected officials would, in their view, increase the incen- 
tive to take consumer preferences into account. 

While accessibility of decision makers and a relatively open process of 
making public policy are often held out as central democratic values, open- 
ness is not without its difficulties. It is almost axiomatic that the more 
actors in the process, the more difficult agreement becomes. Therefore, 
greater access by interest groups would likely produce more immobilism 
in many circumstances. In addition, public demand rarely concerns itself 
with the principles of federalism or jurisdictional boundaries as such. 
Interest-group involvement, therefore, might well promote the erosion of 
the federal principle. Given the territorial distribution of many interests, 
decision makers are much more likely to find themselves involved in 
simultaneous games, trying, for example, to preserve electoral support, 
to mediate the conflicting demands of interests groups and to optimize 
their bargaining power in the federal-provincial arena (Simeon, 1973, 
p. 237ff.). On the other hand, as Van Loon and Whittington (1981, p. 539) 
suggest, intergovernmental bargaining might be more ‘“‘honest’’ i.e., 
focussed on the issue at hand, when conducted before private-sector 
representatives, and more legitimate: ‘‘By including members of public- 
interest groups in the early stages of policy development, policy ideas can 
be ‘pre-sold’ or legitimized before they enter the political arena through 
co-opting of non-governmental organizations.’’ 


Open Covenants Openly Made? 


As we have seen, the routine forms of intergovernmental interaction tend 
to be carried on with little attention to the legislative process or to interest 
groups — except where there are well-developed client relationships with 
particular governments. This is not to say that the officials involved are 
insensitive to public concerns or to broad government policy but rather 
to observe simply that the process is often closed. While this situation is 
probably conducive to effective intergovernmental conflict management, 
it often appears to mean that policy choices are made within a narrow 
range and without consideration of alternative perspectives. It is 
undemocratic not only in the sense that legislators have little influence, 
but also in the sense that the inequalities of access to decision makers com- 
mon to liberal democratic systems are exacerbated by the federal-provincial 
process. 

While recognizing the force of the argument that effective collabora- 
tion among governments is, to a degree, incompatible with the account- 
ability of federal and provincial governments to their own publics, it is 
our contention that some reforms could achieve not only greater respon- 
siveness and accountability, but also more effective decision making. Paul 
Brown (1983) has argued that effective collaboration requires secrecy and 
executive dominance and precludes legislative oversight. Executive 


190 Fletcher & Wallace 


dominance is not likely to be altered without significant parliamentary 

reform, but measures are possible to encourage greater public and interest- 

group input, as well as more involvement of legislators in the process. 
The crucial reforms that should be considered all involve an opening 

up of the process. It seems clear that, for routine federal-provincial inter- 

actions, the quality of decisions would benefit from greater public and 

political input. This could be achieved through a variety of mechanisms. 
The following three are suggested by the case studies: 


e greater use of advisory committees representing affected groups; 

e arequirement of public notice of new negotiations on issues of substance 
(this to be tabled in Parliament and the appropriate provincial 
legislatures); and 

e striking of oversight committees in Parliament and legislatures to receive 
annual reports from federal-provincial bodies and to ratify new 
regulations. 


The problems of accountability in the federal-provincial process are much 
like those for delegated legislation generally, and similar solutions seem 
appropriate.* For the sake of controlling costs, it might be possible to 
consolidate notice of plans for significant policy changes in a periodic 
publication like ‘‘The Regulatory Agenda,’’ published semi-annually on 
an experimental basis by the Treasury Board. Minor and technical adjust- 
ments could be dealt with in annual reports and examined after the fact 
by legislative committees to avoid excessive rigidity. 

In fact, technical issues with impact on identifiable interests often per- 
mit group input, especially when key groups hold necessary information 
or are needed for effective implementation. However, what might be called 
government issues, such as equalization, division of revenues and alloca- 
tion of costs, often have little external involvement. In such matters, 
responsiveness to groups is clearly less important than accountability to 
legislative bodies, which could be enhanced by more general oversight of 
the federal-provincial process. 

In bilateral relations, joint committees of ministers could oversee imple- 
mentation bodies, perhaps with representatives of affected groups. Alter- 
natively, public hearings or advisory groups might be established. 
Parliamentary and legislative committees on federal-provincial relations 
could receive annual reports and exercise post facto oversight. 

With respect to more ‘‘political’’ issues, where public controversy could 
be expected in any case, the most promising approaches seem likely to 
be those that build on past practice. The striking of ad hoc committees 
of Parliament (and the legislatures) to investigate policy options, as in the 
cases of Established Programs Financing and the constitutional accord, 
holds promise. These mechanisms allow for the canvassing of a wide range 
of opinions as well as for input from legislators. On more technical issues, 
committees of officials might canvass the views of interested parties, 
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perhaps even holding public hearings. Special task forces, on the model 
of the Therrien Committee, might be used to combine federal, provincial 
and private-sector representation in a process of investigation and recom- 
mendation. The case studies suggest that economic decisions, especially 
those involved in intergovernmental activities to restructure sectors of the 
economy, would have greater legitimacy if there were mechanisms for 
group input. None of these reforms would interfere with the final authority 
of the first ministers, nor would they involve actual opening up of first 
ministers’ conferences, neither of which would likely be conducive to effec- 
tive decision making. 

The major benefits of reforms along these lines would be to increase 
the range of options canvassed and to make intergovernmental negotia- 
tions less remote from the citizenry. Contrary to the views of many prac- 
titioners, we believe that a more open process might well produce better 
decisions. Officials would be under more pressure to anticipate objections 
and might, therefore, create better articulated proposals. The expectation 
of political oversight would provide an incentive for officials to put more 
effort into enforcing a greater degree of hierarchical accountability. 

It appears that intergovernmental competition for visibility and 
legitimacy enhances responsiveness. Greater openness should, then, 
encourage responsiveness. Improved public understanding of the process 
might also reduce the tendency to ‘‘buck-passing,’’ which reduces account- 
ability and responsiveness in areas of shared jurisdiction. In cases of high 
public demand, the pressures for settlement might increase the decisiveness 
of the process, perhaps even promoting compromise in some cases. In 
others, of course, territorial divisions in the country might well inhibit 
the emergence of consensus. Certainly, public controversy would be 
stimulated. However, public debate regarding hard political decisions 
might well be beneficial, forcing greater awareness, on the part of the 
public.and officials alike, of the tradeoffs required for national policy. 
In addition, the process might well encourage more careful building of 
consensus. Failure to reach agreement, when based on real territorial dif- 
ferences of interest, might well lead to effective bilateral bargaining and, 
perhaps, more sensitivity to such differences on the part of the federal 
government.*} In any case, it seems clear to us that the closed and 
secretive nature of the process is not a functional necessity but rather a 
convenience for practitioners. 


Summary and Conclusions 


In this paper, we have tried to glean from the incomplete and often 
atheoretical literature on federalism and public policy answers to impor- 
tant questions regarding the impact of the federal-provincial process on 
public policy, its effectiveness as a system of conflict management and 
its implications for democratic values. In doing so, we have tried to go 
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beyond the literature that suggests that intergovernmental conflict can be 
resolved simply by the development of appropriate intergovernmental 
machinery and a greater degree of intergovernmental trust (important as 
these are) to look at the conditions under which the system works most 
effectively. From these conditions, we have attempted to derive some 
lessons that might provide useful directions for reform. 


Federalism and Policy Outcomes 


It is clear from the case studies that the structure of the federal system 
has influenced the substance of public policy; the relationship, however, 
is far from simple. The impact of the federal structure is often indirect 
or complex, varying by issue, pattern of jurisdiction and interests 
mobilized. Nevertheless, it is possible to argue that policies would have 
developed differently had jurisdiction been centralized or decentralized. 
For example, the strength of provincial jurisdiction in the areas of social 
welfare and health care has been a conservative force in the expansion 
of services in those areas, except where intergovernmental competition 
has spurred innovation and program expansion.** Provincial authority 
over education and some aspects of economic policy has impeded coor- 
dination and limited the country’s capacity to develop a comprehensive 
industrial strategy. On the other hand, policies in areas of exclusive federal 
jurisdiction have often been insensitive to regional differences, and we 
found instances where provincial jurisdiction was a major factor in protect- 
ing regional interests. Many of the administrative problems attributed to 
federalism (rigidities, delays, duplication, high decision costs) must be seen 
as the inevitable costs of operating a regionally diverse country. Struc- 
tural reforms can minimize but not eliminate them, since many are not 
attributable to the federal system as such. 

Also inevitable are a variety of tensions in the system, most of them 
exacerbated but not caused by the federal structure. The strength of 
regional interests, for example, creates a variety of tensions which pit par- 
ticular regional concerns against some broader concept of the national 
interest. Regional equity often appears to be at odds with international 
competitiveness. The federal government’s commitment to national stan- 
dards in public services appears to clash with provincial attempts to 
integrate social programs and respond flexibly to changing needs. These 
tensions are present in every regionalized country, and the situation in 
Canada differs only in that they tend to become intergovernmental issues. 

In the end, it is necessary to accept the inevitability of these tensions, 
recognizing, as Savoie (1984a, p. 332) puts it, that ‘‘an unrelenting pursuit 
of ‘national efficiency’ is not a viable policy option for Canada.’’ However, 
more flexible intergovernmental arrangements could ameliorate these dif- 
ficulties and maintain a satisfactory balance. A crucial factor in manag- 
ing regional tensions successfully is the federal government’s capacity to 
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make hard allocative decisions and to fashion appropriate compromises 
and tradeoffs. 

From a broader perspective, the case studies suggest that the intergovern- 
mental policy process has some general effects on the kinds of policies 
agreed upon. For example, shared jurisdiction and interdependence tend 
to narrow the range of policies considered, focussing attention on fiscal 
and jurisdictional issues rather than substantive ones. It also appears that 
federalism is one factor among many in the system that limits the capacity 
of governments to make radical changes in the socio-economic order. The 
requirement of consensus promotes incremental decision making and 
blocks certain policies where consensus is not possible. Where deep regional 
divisions are involved, of course, a decision not to act may be the only 
viable policy. The crucial problem is to ensure that a degree of regional 
equity is maintained and that regional suspicions, as opposed to real dif- 
ferences, do not paralyze the policy-making process. 

Decisions perceived to have differential regional impacts are difficult 
to resolve through federal-provincial processes, but continual liaison and 
awareness of possible tradeoffs seem to help. It appears to be particularly 
important to have visible provincial involvement in major policy decisions 
of this sort, since regional alienation is, at least partly, a matter of percep- 
tion. Permanent federal-provincial mechanisms in relevant policy areas 
might be one way to meet this need. 

Systematic biases in the federal-provincial process are difficult to detect, 
as numerous economic studies demonstrate. It appears, however, that the 
complexity of the system increases the normal advantage of interest groups 
with substantial resources over those lacking money and elite member- 
ship, but the evidence is scattered. There is also modest support for the 
allegation that the poorer classes and provinces have been losers in recent 
years. With the increasing use of bilateral negotiations, poorer provinces 
may find themselves disadvantaged relative to wealthier ones, since they 
have fewer resources with which to resist federal government pressures. 
In addition, decentralization weakens the federal government’s capacity 
to establish national programs and redistribute wealth, which would help 
poorer provinces. 

Economic policy is of particular importance today and poses particular 
problems for the Canadian federal system. While the issue is complex, 
it appears that the existence of significant provincial jurisdiction has (as 
a result of provincial competition for investment) limited provincial tax 
rates; weakened laws protecting labour; restricted environmental protec- 
tion laws; hampered federal efforts to reduce regional disparities; and made 
the development of national fiscal and economic policies more difficult. 
Here again, however, the effects do not appear to have been drastic, and 
the jurisdictional factor has only been one among many. Indeed, after 
reviewing several recent major works on industrial strategy, most of which 
contend that federalism hampers the development of a national industrial 
strategy, one scholar concluded that the case was not proven. 
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In an article published after the bulk of this paper was completed, 
Michael Atkinson (1984, p. 462) found no conclusive evidence that 
federalism itself is a serious impediment to the formulation of national 
industrial policies: ‘‘Clearly a federal form of government is no advant- 
age, but often the primary problem lies elsewhere.’’ However, he notes 
(ibid., p. 465) that the absence of strong national business organizations 
(arguably a by-product of shared jurisdiction) is an important limitation 
on the capacity of the federal government to ‘‘set industrial policy objec- 
tives or harness business to them.’’ Federal-provincial collaboration 
remains necessary, and in Atkinson’s view, quite possible, since he found 
no incompatibilities among the governmental approaches now in effect 
at both levels. 


Federalism and Conflict Management 


In our view, the drift of the federal system, noted by Cairns, toward 
paralysis as a result of the clash of big governments at both levels is a 
tendency rather than an inexorable trend. While federalism undoubtedly 
contributed to the political difficulties of recent years, it was only one 
among many factors and, probably, not the most important. Nevertheless, 
the tendency is real, and steps are needed to develop new mechanisms and 
new approaches to deal with the growing interdependence of governments. 
Disentanglement is not a realistic option, since it could not be achieved 
without dismantling much of our economic and social system. Disengage- 
ment, however, is possible if governments can be persuaded to focus less 
on jurisdiction and status and more on the substantive problems at hand 
in intergovernmental negotiations. 

Intergovernmental conflict is inevitable in a diverse federal system, but 
‘‘no federal system can survive for long in a state that brings federal and 
provincial governments into continuous confrontation,’’ as Howard Darl- 
ing put it (1980, p. 240). While some conflicts are too fundamental to be 
dealt with effectively by institutional reform, it is our contention that much 
can be done to improve the system’s capacity for conflict management. 
As we have noted, there are no panaceas, but the case studies suggested 
to us a number of potentially beneficial reforms. 

The most useful reforms, in our view, will build on the many successful 
instances of federal-provincial negotiation, recognizing that the system 
has continued to function effectively in many sectors even at the height 
of visible intergovernmental conflict. In addition, it must be noted that 
interdependence does not mean that governments must solve all problems 
through collaborative programs. Some issues will be dealt with best by 
parallel programs, with agreements to consult and minimize duplication 
or countervailing policies; others will require even less intergovernmental 
activity, with governments acting independently. In some cases, unilateral 
action, followed by mutual adjustment of programs, may be necessary. 
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Effective reforms must also take into account the sources of the high 
levels of intergovernmental conflict in the 1980s. The general challenge 
to the regime (posed by independence advocates in Quebec and the 
prolonged constitutional reform debate) is now quiescent. In any case, 
the reform of intergovernmental institutions would have limited capacity 
to ameliorate such fundamental conflicts. Perhaps equally important, 
however, are the longer-term trends marked by the shift of policy focus 
from social to economic issues and the increase in interventionist policies 
by both levels of government. Increased provincial activism transformed 
regional issues into intergovernmental ones. These trends posed challenges 
to existing patterns of intergovernmental interaction which were developed 
to deal with less interventionist social issues, and required some 
adjustments. 

In general terms, reforms to the system must increase incentives for inter- 
governmental collaboration and develop counterweights to the strong 
political incentives for provincial leaders to see policies primarily in terms 
of territorial impact. Given that our customary methods of political 
representation are primarily territorial, the latter is a major challenge. The 
problem is complicated by the fact that many of the most difficult inter- 
governmental issues in the years ahead are likely to revolve around 
economic development and, therefore, to have fairly clear territorial 
implications. Two general strategies suggest themselves. The first is the 
development of an intergovernmental economic council to help frame 
issues in non-territorial terms or to identify tradeoffs. The second is con- 
tinuous consultation on economic policy, without regard for jurisdiction. 
In this context, the federal government must reduce the widespread feel- 
ing at the provincial level that it is insensitive to provincial interests in 
its own areas of jurisdiction. More effective mechanisms for consulting 
provincial governments are clearly needed. 

In the course of our discussions, we have identified a number of 
strategies for more effective intergovernmental collaboration. Some are 
general, and some are specific to particular jurisdictional patterns and 
policy issues. In areas like communications and transportation policy, the 
case studies suggest to us the desirability of regulatory sharing, with the 
federal government giving up some authority to ensure effective provin- 
cial input. Similarly, we identified a need for more federal involvement 
in education policy. Both levels must consult more with other governments 
if economic and fiscal policy are to be effectively coordinated. In areas 
such as energy policy and regional economic development, bilateral 
negotiations appear to be the only hope, given the sharp regional dif- 
ferences involved. 

Seen in a broader context, however, there is a need for permanent inter- 
governmental bodies to identify externalities and possible tradeoffs, as 
well as to put bilateral agreements in national perspective. Where regula- 
tion is concerned, there is a variety of mechanisms available to ensure better 
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intergovernmental coordination, from joint boards to parallel agencies 
with regularized consultation. For new subject areas, federal-provincial 
working groups show promise. 

With respect to industrial policy, we have suggested the need to break 
down the issues into more manageable segments, either by limiting the 
issues through sectoral planning or by limiting the players through 
bilateralism. These approaches seem best suited to a political system with 
deep regional divisions of economic interest in which important segments 
of society are wary of large-scale economic intervention. The danger is 
that sector-specific or bilateral agreements will be made by ‘‘small, closed 
policy communities ... far away from the parliamentary stage’’ 
(Atkinson, 1984, p. 466), threatening accountability and responsiveness 
to broader interests. It seems clear that mechanisms for political oversight 
and public input are necessary, and these, in our view, are not incompat- 
ible with effective conflict management. For example, bilateral agreements 
are more likely to serve national needs and to be politically legitimate if 
they are made within a widely accepted national program. The latter might 
involve a multilateral umbrella agreement or simply a federal policy worked 
out in bilateral talks with all the provincial governments. 

In more general terms, our survey of case studies confirmed the con- 
ventional wisdom that conflict management is most effective when cer- 
tain conditions are met. The most important of these are mutual trust, 
a shared perception of the issue (Common vocabulary and perspectives), 
and a shared commitment to reaching an agreement. In institutional terms, 
these conditions are most likely to be fostered by mechanisms for con- 
tinual consultation. In areas where joint programs are well established, 
especially where regional differences are not great, councils of ministers 
backed by intergovernmental secretariats hold promise. The proliferation 
of intergovernmental bureaucracies is not itself a panacea, however. In 
many cases, small bodies to which minor regulatory decisions could be 
referred would be helpful in permitting rapid adjustment of joint programs. 
In other cases, monitoring groups would be helpful. In difficult areas, 
joint task forces would be helpful in clarifying issues and proposing solu- 
tions. With respect to the hard political questions, better preparation for 
meetings, with the assistance of joint bodies, might improve the chances 
for agreement. 

The existence of intergovernmental bodies would not, in many cases, 
lead to agreement on highly political matters, but it might well help insulate 
less controversial areas from the mistrust often generated by the hard 
issues. Such agencies, with staff support, can keep issues on the agenda 
and frame issues in such a way as to minimize ‘politicization. Well- 
developed ministerial councils might help to focus first ministers’ con- 
ferences on broad issues and encourage them to establish frameworks for 
more detailed negotiations by ministers and officials. In short, we believe 
that efforts to improve intergovernmental mechanisms for both routine 
adjustments and the debate of fundamental questions would pay off. 
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In summary, it is our view, based on the case studies, that the Cana- 
dian system of intergovernmental relations could achieve better conflict 
management by developing new mechanisms; trying new approaches; and 
disengaging in some areas, through the implementation of parallel rather 
than contractual programs. For the latter approach to be most effective, 
there would have to be a new willingness to consult with other govern- 
ments, but each level would get full credit (or blame) for its own programs. 
Recent government spending restraint programs fall into this category. 
Of course, effective conflict management requires a degree of consensus 
on values and the acceptance of Canada as a legitimate political community 
(at least for some purposes). 


Federalism and Democratic Values 


An important question remains, however: How compatible are such new 
mechanisms and approaches with democratic values? In examining this 
question, we began with the patterns we could identify in the operation 
of existing mechanisms and approaches. We found that both direct public 
input and accountability to legislative bodies have generally been limited. 
In particular, the intergovernmental process is most likely to exclude out- 
side influences when the interests of governments become primary (with 
negotiations revolving around jurisdiction or sharing of revenues and 
allocation of costs) and when the pressures for agreement are strong. We 
noted the special burdens imposed by shared jurisdiction on groups 
attempting to monitor government actions and to gain access to decision 
makers. In particular, mixed jurisdiction and joint programs result in a 
reduction in responsiveness and accountability by making it difficult to 
determine responsibility for decisions. Looking at the issue more broadly, 
however, we found that strong public preferences tended to be reflected 
in the substantive policies agreed to. It seems that electoral considerations 
have made governments attentive to public opinion and to the views of 
powerful groups, expressed directly and through politicians and officials. 
Nevertheless, we found that the general lack of access has narrowed the 
range of policy options considered and probably exacerbated inequalities 
of influence among groups and reduced the legitimacy of agreements. The 
system does appear to be more professionally open than democratically 
open, as Doern has suggested; nonetheless, professionals seem often to 
have represented the views of unorganized groups in society. 

While executive dominance is a constant in our parliamentary system, 
we believe that greater openness and accountability can be achieved without 
reducing the effectiveness of conflict management. In our view, the secrecy 
surrounding the process, like that surrounding budget making, is outmoded 
and is now more a convenience for participants than a functional neces- 
sity. Indeed, we believe that secrecy has at times contributed to short- 
sighted policies and that policy outcomes have at times been improved 
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by parliamentary and public involvement, as in the Constitution case. In 
the past, parliamentary or legislative involvement has tended to be greatest 
when governments wanted a mandate to support their bargaining posi- 
tions or wished to diffuse responsibility for difficult decisions. The dif- 
ficult decisions ahead may well call for more such involvement. 

What we advocate is greater openness in the process leading up to inter- 
governmental negotiations and greater willingness to submit decisions 
subsequently to parliamentary and legislative scrutiny. The conventional 
view that bargaining sessions themselves must remain closed seems to us 
correct. The conflicting pressures on participants would make compromise 
difficult to achieve. However, the use of such mechanisms as advisory 
groups, public hearings, pre-conference discussion papers, and investiga- 
tions by parliamentary and legislative committees might well have actual 
benefits for the policy-making process as well as serving democratic values. 
The key is to involve groups in the process at the early stages, so that all 
legitimate viewpoints are canvassed. The expectation of post facto over- 
sight might well improve both hierarchical accountability and the quality 
of preparation for conferences. Better mechanisms for continual private- 
sector consultation would help to ensure that the federal-provincial agenda 
encompassed all major concerns. 

It would be unrealistic to expect that new mechanisms for and 
approaches to intergovernmental relations will prevent intergovernmental 
conflict. Our thesis is that better mechanisms and approaches, geared to 
greater public input and accountability, will produce better and more 
legitimate decisions. In addition, we believe that more openness would 
help to counter both unrealistic expectations and cynicism regarding 
federal-provincial relations without impeding effective conflict manage- 
ment. In the end, appropriate reforms must evolve through the operation 
of the federal-provincial process itself. We hope that some of the ideas 
explored here will assist in that process. 


Notes 


This study was completed in November 1984. 

The authors gratefully acknowledge the research assistance of Robert Everett, Joan Boase, 
Deborah Stienstra and Robert Speller. We have also benefited immeasurably from the advice 
and encouragement of Richard Simeon, without whose boundless creative energy this paper 
would have been much less penetrating (and much easier to complete). The comments of 
the Commission’s anonymous reviewer and the Research Advisory Group for this section 
were also most helpful. Errors and omissions remain our responsibility, and we hope that 
the authors of the many case studies we have reviewed will forgive us our debts (and our 
trespasses). 

1. These criteria for assessing public policy making — decisiveness, responsiveness, and 
conflict management — are suggested by Murray (1983, p. 138). 


2. For recent evidence on this point, see Elkins and Simeon (1980) and Fletcher and 
Drummond (1979). 


3. This is set out in Banting (1982, chap. 5). 
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. Various attempts to do so are reported in Trebilcock et al. (1983). See also Tupper (1982); 


Scott (1976); Bryan (1980). 


. Globe and Mail, 11 July 1984. 


6. Objective economic analysis suggests that western anger regarding freight rates is largely 


17. 


18. 


20. 
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unjustified, indicating that the issue is a surrogate for more general regional alienation. 
See Darling (1980, pp. 235-41). On the more general issue, see Norrie (1976). 


. Banting (1982, pp. 69-76) also notes the expansionist dynamic created by competition 


between governments — especially Ottawa and Quebec — to occupy jurisdictional gaps 
and to gain public support. 


. Banting (ibid., pp. 84ff.) summarizes the arguments of leading federalism specialists, 


including Alan Cairns, Richard Simeon, Donald Smiley,and Milton Moore. 


. This summary is distilled from,the following sources: Jenkin (1983); Tupper (1982); 
Thorburn (1984); Brown and Eastman (1981); Savoie (1981a); Scott (1976b); Trebilcock 


et al. (1983); Bryan (1980); Doern and Phidd (1983, chaps. 15, 16). 


. Some of these ideas are derived from Van Loon and Whittington (1981, pp. 534, 547-48). 


. The differing assessments of Berry and Laxer regarding the energy issues are a case in 
‘point. The disagreement between Dyck and Hum may be explained by their focus on 


process (Dyck) or substance (Hum). 


. For an excellent summary of Smiley’s views, see Smiley (1979). 
. In this section, we have received considerable inspiration from an unpublished manuscript 


kindly made available to us by Peter Leslie, entitled, ‘‘Federal State, National Economy’’. 


. See Fletcher and Fletcher (1979); Schultz (1982, pp. 104-106); Stanbury (1982, pp. 12-13); 


Buchan and Johnston (1982, pp. 117-66); Lesser (1982, pp. 169-224); Woodrow et al. 
(1980). 


. See also Westmacott (1973); Westmacott and Phillips (1979); Schultz (1980, pp. 206-207). 
. Inthe current period of restraint, public opinion may be more divided than in the past, 


but general support for these programs appears to remain strong. 

This distillation is drawn from a long list of sources, the most important of which are: 
Scott (1976b); Swainson (1979); Laxer (1983); Doern and Phidd (1983, pp. 453-87); On- 
tario Economic Council (1980, vol. 2); Thur (1981); Caplan (1970); Simeon (1980). 
See, for example, Brown and Eastman (1981, pp. 186ff.); Thorburn (1984, pp. 212-17); 
Simeon (1979); Trebilcock et al. (1983, pp. 5, 48-50); Tupper (1982, pp. 83ff.). 


. The Committee on the Extension of Services to Northern and Remote Communities 


(chaired by Réal Therrien) was created by the federal minister of communications and 
the Canadian Radio-television and Telecommunications Commission (CRTC) in the fall 
of 1979 to examine television service extension via satellite and pay-TV. 


We have in mind here the influence of women and native groups in the constitutional 
negotiations in the 1980s. 


The Royal Commission on Taxation (or Carter Commission) was apporded by the federal 
government in September 1962 to make recommendations on the reform of the federal 
tax system. 


The fact that only a few parliamentarians might approach the task of oversight with 
any diligence does not negate the value of establishing the principle and the improve- 
ment in the flow of information that would accompany it. See Jackson and Atkinson 
(1980, pp. 102-105). 


Similar arguments with respect to regional development are made by Savoie (1984b) 
and by Aucoin and Bakvis (1984). 


We found little evidence to support the view of the public choice theorists that intergovern- 
mental competition produces a better bundle of services for the citizenry to choose among. 
While competition produced more consumer-oriented policies in some cases, it favoured 
business interests in others. 
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